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Treatise

Public Reasoning
and the Role of Civic Empathy

Maria Paola Ferretti

Maria Paola Ferretti is a Lecturer in Political Theory at the Johannes Gutenberg Universitit
Mainz (Germany). Her research interests are mainly in normative political philosophy and
include theories of public justification, theories of justice, the ethics of public politics with special
reference to the management of risk and political corruption. She is the author of “The Public
Perspective. Public Justification and the Ethics of Belief” (Rowman and Littlefield, 2019) and,
together with E. Ceva, of “Political Corruption. The Internal Enemy of Public Institutions”
(Oxford University Press, 2021). She has published articles in a number of renowned
international journals, including Social Philosophy and Policy; Philosophy Compass; Politics,
Philosophy & Economics; Journal of Applied Philosophy.



Abstract

Sylvie Blahovas book challenges the idea of equal respect that underpins discussions within
public reason liberalism. She argues that appropriate respect cannot be fully realized unless it
becomes an integral practice within the political community. Such a practice, she contends,
is the expression of civic friendship among citizens who treat each other as equals while
embracing a plurality of comprehensive doctrines of the good. The book unfolds through
adiscussion of various elements that connect public justification and respect, and it illustrates
these ideas with vivid examples of structural disrespect that undermine the value of civic
friendship. A particularly original aspect of the book is its exploration of the role of emotions
in a political community. Building on Blahova’s proposal to pay closer attention to political
emotions, I suggest that the appropriate way to engage with these emotions is through the
practice of civic empathy. I challenge Blahova’s view that a just political community is one
in which negative reactive emotions are overcome and replaced by positive ones. Instead,
I propose that an empathetic understanding of these emotions can enrich deliberative
practices.

Keywords: civic friendship, empathetic understanding, pluralism, political emotions, public
reason
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Introduction

Writing a book about respect and public reasoning takes a certain kind of courage in current
times. With political polarization at historic heights and partisan divides growing deeper,
offering models for public debate based on shared values, both ethical and epistemic, often
appears impossible. The plurality of comprehensive doctrines of the good that Rawls'
described populating liberal democratic society has developed an oppositional character
so that it is worth asking: Does public reason still have a role to play in shaping the rules
and policies of a deeply divided society? Sylvie Blahovds book answers this question in
the affirmative and challenges her readers to think about how they can better understand
public reason by focusing on some aspects of democratic deliberation that have received less
attention than they deserve. Especially original is her focus on political emotions and the
way they mediate relations among different groups of citizens in a liberal and democratic
society.

The promise of the Enlightenment is that reason can help to find common ground among
people who differ in their values and goals but are motivated to live together in mutual
advantageous cooperation. Public reason is thus directed at overcoming the divisiveness of
traditional and religious beliefs and promises to offer a common viewpoint.> However, the
risk is that a focus on public reason may alienate some citizens from politics by asking them
to renounce their deep-seated beliefs (those that are most intimately linked, for example, to
their religious identity) in order to be in a position to offer other reasons that they can find
acceptable. Even more worrying is the idea that public reason does not take the power of
asymmetry seriously among different groups and their unequal contributions to processes
of public reasoning and justification. These power asymmetries are such that some groups
are the object of negative emotions, such as contempt, suspicion of hatred, and members of
some groups experience shame or embarrassment as a reaction to the way they are treated
in society. Sylvie Blahova invites us to consider whether an appropriately respectful society
is compatible with those negative emotions and what should be done about it.

In this article, I will discuss what the place of those political emotions is or should be in
political liberalism. Following Blahova, in Section 2, I discuss the requirement of reciprocity
in relations to the values of respect for citizens as free and equals and civic friendship. Section
3 turns to the impact of such conceptions of respect and civic friendship visa a vis the fact
of pluralism in contemporary society. Section 4 focuses on political emotions. I criticize the
idea that political liberalism is about overcoming negative emotions and replacing them
with positive emotions based on respect. I propose that empathic understanding of political
emotion is a more modest demand on public justification and, nonetheless, a very promising
step towards a more inclusive idea of democratic deliberation. Finally, Section 5 concludes.

!John Rawls, “The Idea of Public Reason Revisited’ in Samuel Freeman (ed), John Rawls: The Collected Works
(Harvard University Press 1999).

2Maria Paola Ferretti, The Public Perspective: Public Justification and the Ethics of Belief (Rowman & Littlefield
2019) 2; Maria Paola Ferretti, ‘Fake News and the Responsibilities of Citizens’ (2023) 49 (1) Social Theory and
Practice 29.
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1. Reciprocity: Respect and Civic Friendship

The very project of public reason is premised on the idea that the authority of laws and
institutions rests on the fact that all citizens subject to them have good reasons to accept them.
In this context, public reason liberals argue that the idea of reciprocity is of fundamental
value in grounding constructivist approaches based on public justification, and agrees with
this reconstruction.’

For Rawls, reciprocity requires that individuals in public reasoning offer principles for fair
cooperation that they reasonably believe others can share as “free and equal citizens, and
not as dominated or manipulated, or under the pressure of an inferior political or social
position™. In other words, it is the value of persons as free and equal that requires treating
them as morally autonomous and with equal dignity, rather than as subject to rules imposed
by others.” Even more prominent is the role of reciprocity in the work of Rainer Forst, where
reciprocity is the mark of non-domination. Domination here “means being disrespected
in one’s basic claim to be a free and equal normative authority [of justification] within the
order one is subject to, and that implies the basic right to co-determine the structure of that
society™.

So, the idea of reciprocity is defended on grounds of equality among citizens. This is a default
position, considering the absence of reasons to grant to some citizens greater moral authority
than others. The fact that none of them should be in a position to impose rules on others
demands public justification. Showing that rules are non-negotiable from the point of view
of the others is an expression of the consideration we have for them as morally authoritative.
Other authors, including Charles Larmore, James Boettcher, and Stefan Gosepath,” stress
that reciprocity is at the basis of political legitimacy rooted in the value of persons as free
and equal moral agents.

Forst explains that reciprocity concerns both the content of normative claims and the reasons
offered in their support: “Reciprocity means that no one may make a normative claim (...) he
or she denies to others (call that reciprocity of content) and that no one may simply project
one’s own perspective, values, interests, or needs onto others such that one claims to speak
in their ‘true’ interests or in the name of some truth beyond mutual justification (reciprocity

3 Sylvie Blahova, Pluralism and Diversity. For the Sake of Equal Respect (Palgrave Macmillan 2024) 32-33.
*John Rawls, Political Liberalism (Columbia University Press 1996) xliv; see also 49 and 54.

> Thomas Scanlon, ‘Rawls on Justification’ in Samuel Freeman (ed), The Cambridge Companion to Rawls
(Cambridge University Press 2002).

¢ Rainer Forst, “The Point and Ground of Human Rights: A Kantian Constructivist View’ in David Held and
Pietro Maffettone (eds), Global Political Theory (Polity Press 2016) 23; and Rainer Forst, Normativity and Power
(Oxford University Press 2017).

7 Charles Larmore, “The Moral Basis of Political Liberalism’ (1999) 96 (9) The Journal of Philosophy 599, 599-
625; Stefan Gosepath, ‘On the (Re)Construction and Basic Concepts of the Morality of Equal Respect’ in Uwe
Steinhoft (ed), Do All Persons Have Equal Moral Worth? On ‘Basic Equality’ and Equal Respect and Concern
(Oxford University Press 2014) 133; James W. Boettcher, “The Moral Status of Public Reason’ (2012) 20 (2)
Journal of Political Philosophy 156, 156-177.



Maria Paola Ferretti: Public Reasoning and the Role of Civic Empathy

of reasons).”® The idea here is that if we are equally authoritative, I cannot ask you to respect,
say, my life and property without respecting your life and property. The discussion remains
open on whether all normative claims work in this way, but the principle is clear. The second
aspect — the reciprocity of reasons — is more problematic. Reciprocity, so understood, offers
support of certain rules by defining the terms in which the agreement takes place, the kind
of reasons that can be offered in support of those rules. The principle of reciprocity suggests
that shared, accessible reasons can ensure fair cooperation and thus promote stability. In this
vein, reciprocity “lies between the idea of impartiality, which is altruistic (being moved by
the general good) and the idea of mutual advantage™.

Blahova appropriately remarks that reciprocity is connected on the one hand to the idea
of respect, and to the other to the idea of civic friendship.'’ Regarding the idea of respect,
public reason liberalism honors what Stephen Darwall has called a “third-personal respect’,
which involves valuing people as autonomous agents with equal moral status and rights,
grounded in principles that apply universally and reciprocally."" This third-personal kind
of respect is procedural in the sense that it displays respect for individuals through rules of
justice, without addressing them directly. In a liberal democratic society, respect is owed to
individuals as citizens, not based on private relationships or personal sentiments, but through
public recognition. Following Anna Elisabetta Galeotti, Blahova remarks that public reason
liberalism supporting a procedural model of respect does not have the theoretical resources
to secure respect at the structural level (or in the social relations among citizens), which
requires second-personal respect. Second-personal respect requires us to see the other person
as equal, with claims on us. It is thus a relational form of respect but is relevantly public (in
the sense that is not simply a private attitude of respect, or esteem, or positive evaluation).
Equal respect in political life must be about reciprocal recognition—public acknowledgment
as legitimate claimants within the democratic community. To wit, the appropriate respect
that is due to citizens is declined both in the third-personal (procedural) way and as respect
that we owe to each other as individualized citizens.'? Galeotti explains this two-faced idea
of respect by pointing out that democracies owe to their citizens protection of individual
rights, but also recognition of cultural and identity-based differences. In this vein, equal
respect entails public recognition of diversity, especially for historically marginalized or
culturally minoritarian groups. Without such recognition, formal legal equality can coexist
with symbolic inequality or de facto exclusion, undermining the very idea of respect as equal
moral consideration. So understood the universal principle of respect sets very demanding
standards for political and social institutions. Liberal and democratic institutions must not
only avoid and prevent discrimination, but also actively affirm the equal moral status of
all persons, when necessary, through inclusive laws, practices, and cultural narratives. To

8 Rainer Forst, “The Justification of Human Rights and the Basic Right to Justification: A Reflexive Approach’ in
Claudio Corradetti (ed), Philosophical Dimensions of Human Rights (Springer 2012); and Rainer Forst, The Right
to Justification (Columbia University Press 2012).

?John Rawls, Political Liberalism (Columbia University Press 2005) 16.
YBldhova (n 3) 37-38.

! Stephen L. Darwall, “Two Kinds of Respect’ (1977) 88 (1) Ethics 36; and Stephen L. Darwall, The Second-Person
Standpoint: Morality, Respect, and Accountability (Harvard University Press 2006).

2Bldhova (n 3) 51-52.
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wit respect, in Galeotti’s interpretation of Darwall’s theory, should be understood as a pro-
attitude: in terms of “the disposition to give appropriate consideration to the object of respect
in moral consideration and action™.

Whether public reason liberalism has the resources to meet such criteria for respect is at
the core of an important academic discussion. Some authors, such as Jeffrey Stout, have
pointed out that public reason liberals, Rawls and Habermas, as egregious examples,
support a certain elitism which undermines the possibility of actual democratic debate
understood as an ongoing society practice."* Stout questions whether treating others as co-
authors of law by requiring reciprocal reasons is compatible with recognizing others’ equal
political status and still allowing them to express and act from their deepest convictions.
The objection here is that respect, if understood procedurally, cannot support a political
community that pays attention to the needs, preferences, values, and history of different
citizens. In this perspective, respect is better captured by inclusion and willingness to listen,
rather than reciprocal justification. In this vein, also feminist and race-critical perspectives,
as represented for example by Catharine MacKinnon and Charles Mills, point out that
the reciprocity requirement can hide important structural inequalities, since what counts
as reasonable or acceptable to others often reflects the perspectives of socially dominant
groups.” Ignoring history and assuming a cooperative social starting point, while Western
societies were in fact built on slavery, colonialism, genocide, obscures the fact of racial
domination.'® Similarly, historical gender inequality cannot be ignored when considering
structures of power in society and formal equality under conditions of systemic dominance
reproduces inequality.'” Insisting on reciprocal justification, so goes the critique, often results
in marginalizing oppressed groups, whose reasons are excluded from the public debate as
“unreasonable”. Therefore, it is not enough to aim at respect in theory, but it is necessary to
look at sociological evidence of what are the reasons that are actually considered mutually
acceptable in society and ask whether asymmetries of power and influence undermine
respect. To sum up, the first objection to the idea of reciprocity as essential for respect is
that a society of free and equal demands recognition and respect. Recognition necessarily
exceeds the requirements that coercive laws must be mutually justified but demands actual
practices of public debate and acknowledging the equal worth of others and their practices,
even when they differ from the majority.

A second explanation of why reciprocity is a key criterion in public justification is based on
an idea of civic friendship. Some theorists, such as Andrew Lister, J. R. Leland, and Han van
Wietmarschen, argue that reciprocity is not a way to explain (mutual) coercion through laws,

* Anna Elisabetta Galeotti, Toleration as Recognition (Cambridge University Press 2002) and Anna Elisabetta
Galeotti, ‘Multicultural Claims and Equal Respect’ (2010) 36 (3-4) Philosophy &- Social Criticism 441, 88.

"Jeftrey Stout, Democracy and Tradition (Princeton University Press 2004).

15 Catharine MacKinnon, ‘Difference and Dominance: On Sex Discrimination’ in Anne Phillips (ed), Feminism
And Politics: Oxford Readings In Feminism (Oxford 1998; online edn, Oxford Academic, 31 Oct. 2023) <https://
doi.org/10.1093/0s0/9780198782063.003.0015> accessed 27 Aug. 2025; Charles Mills, The Racial Contract
(Cornell University Press 1997) and Charles Mills, Black Rights/White Wrongs (Oxford University Press 2017).

' Mills, Black Rights... (n 15).
”MacKinnon (n 15).
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but rather focuses on the reasons behind the rules, and in this sense, it is a moral demand
characterizing the relations among citizens.'® This interpretation of reciprocity can be traced
back to Rawls when he stresses that reciprocity serves the goal “to specify the nature of the
political relation in a constitutional democratic regime as one of civic friendship”". Facing
the fact of pluralism, the reciprocity requirement makes possible the adherence to shared
rules and civic friendship by a commitment to political decisions making based on reasons
that are appropriately public. The reciprocity approach highlights common interests rather
than divergent preferences and ideological positions. Citizens demonstrate reciprocity when
they refrain from imposing laws justified solely by their own comprehensive doctrines (e.g.,
purely religious reasons). Instead, they justify laws by appealing to shared political values.
In other terms, when declined in terms of civic friendship, reciprocity requires not only
that reasons justifying public rules are reasons that can be recognized by others as such. It
also requires recognition of the perspectives of others and some form of care and concern
for their fellow citizens. In this specific sense, deliberation, informed by reciprocity criteria,
allows for the emergence of a robust sense of shared deliberation and joint rule.”’

Our life as citizens is profoundly affected by the basic political institutions and by our
general collective life. But collective life is also profoundly influenced by the relations and
interrelations with other citizens. We are affected by the way they live and the way they
relate to us. So, an interpretation of reciprocity that accounts for respect cannot ignore the
importance of civic life that supports and motivates respectful interactions among citizens.
In the double value of the principle of reciprocity, linked both to respect and civic friendship,
Blahova reads the importance of the liberal value of liberty - entailing respect for others
as autonomous agents — and the democratic value of political community, which requires
political friendship. In this way, reciprocity is for Bladhova the sign of what has called the co-
originality of liberal and democratic ideas in political liberalism.*' To wit, being respected
within a political community requires reciprocity based on civic friendship. This approach
presupposes presumes the second-person form of respect so as to ensure that people are
respected both not only as citizens but also recognized as full members of the political
community.

2. Pluralism and Public Justification

In the previous section, we discussed how public reason theorists argue that there are strong
grounds for holding that the use of public reason must, in some respect, be conditioned
by reciprocity. Reciprocity is defended both as an expression of respect and a sign of civic
friendship.

8R.J. Leland and Han van Weitmarschen, ‘Political liberalism and political community’ (2017) 14 (2) Journal of
Moral Philosophy 142, 142-147; R. . Leland, ‘Civic friendship, public reason’ (2019) 47 (1) Philosophy ¢ Public
Affairs 72, 72-103; Han Van Wietmarschen, ‘Political Liberalism and Respect’ (2020) 29 (3) Journal of Political
Philosophy 353, 353-374; Andrew Lister, ‘Justice as Fairness and Reciprocity’ (2011) 33 (1) Analyse & Kritik 91.

YRawls (n 9) 447.
20Bldhova (n 3) 70.

2 Blahova (n 3) 77; Jirgen Habermas, Between Facts and Norms (Polity Press 1996) and Jiirgen Habermas,
‘Constitutional democracy: A paradoxical union of contradictory principles’ (2001) 29 (6) Political Theory 766.
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But what does it mean to live up to the reciprocity criteria in the context of a pluralist society?
As already mentioned in the previous question, the stress on shared reasons and reciprocity
may lead to overseeing important differences among citizens, but also to deny to some of
their deep-seated beliefs the moral relevance they deserve.

So, one worry is that the fact of pluralism is hard to reconcile with the idea of the Rawlsian
“burdens of judgment” and reasonable pluralism that is the premise for reciprocity.”> As
Blahova points out: “First, some critique the assumption that for the sake of respect people
must be willing to retreat from their particularities if the arguments based on them are not
reasonably acceptable to all”* In other terms, the issue of public justification emerges when
citizens offer reasons that they believe to be sound and politically relevant, but that others
could reasonably reject. The principle of public reason requires citizens to set aside such
reasons, even if they take them to be true. John Finnis, for one, objects that the requirement
of reciprocity ends up artificially excluding valid and rational arguments from the public
square, particularly those grounded in religious or natural law reasoning.** Finnis worries
that public reason marginalizes religious voices and creates a distorted “public-private”
divide: faith and comprehensive doctrines may be deeply rational but are treated as irrational
or irrelevant in public policy. This, Finnis argues, leads to a false pluralism where only liberal
secular views can influence politics. For Finnis, insisting that arguments be stripped of their
theological or philosophical premises narrows rational discourse rather than enhancing it.
From the standpoint of citizens’ comprehensive doctrines, the demands of “the reasonable”
impose a moral burden. But, Finnis points out, it is not clear why religious arguments
cannot be publicly reasoned as long as they appeal to intelligible goods. For example, citing
human dignity from a religious perspective is rationally defensible because it corresponds to
a basic good, not just a “sectarian” claim. Finnis’s framework thus bridges moral pluralism
with objective rationality. Instead, the exclusion of certain doctrines as unreasonable is no
marginal concern if we consider that many doctrines of the good have a religious ground
and or recognize natural law. Finnis argues that Rawls’s notion of public reason pretends to
be neutral but smuggles in liberal moral commitments such as a constructivist approach to
morality, autonomy, fairness, and individual rights. This means that public reasons do not

2 Rawls defines the burdens of judgment as follows: “The sources, then, of reasonable disagreement — what I call
the burdens of judgment - include the following:

(a) the evidence — empirical and scientific — bearing on the case is conflicting and complex, and thus hard to
assess and evaluate;

(b) even where we agree on kinds of considerations to be relevant, we may disagree about their weight, and so
arrive at different judgments;

(c) to some extent all our concepts, not only moral and political concepts, are vague and subject to hard cases;
(d) to some extent the way we assess evidence and weigh moral and political values is shaped by our total
experience, our whole course of life up to now; and our total experiences must always differ;

(e) often there are different kinds of normative considerations of different force on both sides of an issue and it is
difficult to make an overall assessment;

(f) any system of social institutions is limited in the values it can admit so that some set must be left out, and it is
not easy to balance or to eliminate all values so as to fit together into one coherent view?”

See Rawls (n 9) 56-57.

2 Bldhova (n 3) 63.
*John Finnis, Religion and Public Reasons: Collected Essays Volume V (Oxford University Press 2011).

n
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provide a fair or universal basis for dialogue - it simply privileges liberal secular assumptions
over other traditions, which are defined as unreasonable. However, religious and natural
law arguments can be shown to be reasonable and should have a place in public debate. By
excluding such reasoning, public reason wrongly implies that only secular liberal arguments
are reasonable, while religious or natural law reasoning is by definition “sectarian” or “private”.
This exclusion is not only problematic as it influences the contents of public debate, but
even more importantly, reduces legitimacy to consensus within liberal terms. Instead, Finnis
argues, legitimacy flows from conformity with practical reasonableness (a central idea in his
approach based on natural law theory) - that is, whether laws align with basic human goods
and moral principles, not whether they are acceptable to Rawlsian “reasonable citizens”

A second line of criticism against public reason liberalism concerns the way it is tied too
closely to the idea of procedural respect, while neglecting the equally important political
value of civic friendship.” The worry here is that if public reason is understood only in terms
of mutual respect, the social and political bonds that sustain democratic life - those of civic
friendship, solidarity, and shared membership - risk being overlooked or undervalued.

As seen, the duty of refraining from appealing to reasons grounded solely in their own
comprehensive doctrines is based on reciprocity. From one perspective, it might seem
unreasonable to expect citizens to hold back their deepest convictions if they must do
so unilaterally, while others are free to disregard public reason. Yet the principle is not
conditional in this way. Its justification does not depend on how many people actually comply.
Rather, the idea is that in determining which reasons count as publicly acceptable, only those
perspectives that themselves acknowledge a duty of restraint can be treated as qualified. So,
the aim of this principle is not merely fairness in negotiation but the preservation of civic
friendship - a relationship of mutual recognition and regard among citizens who continue to
disagree about ultimate values. Such a relationship, public reason liberal argue, is impossible
with those who reject the very idea of public justification.

The question follows: Is this restraint fair to religious citizens, who must refrain from
appealing to convictions that are often central to their identity? One response is that the
burdens are distributed equally. Since all citizens are bound by the same restraint (they are
not asked to restrain specifically because of their doctrine of the good), religious citizens
are not unfairly disadvantaged. Moreover, those who reject public reason still benefit from
others’ compliance, even if they refuse to pay the cost themselves. Yet Andrew Lister argues
that this reasoning is misleading.?® The relevant consideration is not whether individuals gain
or lose relative advantages, but whether they are included as equals in the practice of public
justification itself. The stakes are not material or strategic but moral. All citizens should be in
a position to participate in political life without giving up their deepest convictions. This is
because a liberal-democratic society does not only need procedural respect but is sustained
by civic friendship among its citizens. Civic friendship requires that all who are subject
to collective decisions should be in a position to regard those decisions as the outcome of

#“Second, critics object that explaining the criterion of reciprocity only by means of the imperative of respect
insufficiently takes into account the role of the political community” Bldhova (n 3) 63.

% Lister (n 18) 60.
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a fair and reciprocal practice.” The problem, once again, is to what extent public reason is
compatible with pluralism. It seems that once focusing on civic friendship the idea of formal
respect is no longer sufficient, but recognizing citizens as equally valuable members of the
society requires second-personal respect that addresses them as individual with particular
values and histories.

Blahova agrees that the importance of public justification stems from the inevitability of
reasonable disagreement: since reasonable citizens hold incompatible beliefs, they are
entitled to do so both epistemically and politically. Yet Bldhové cautions against restricting
the idea of respect to the level of basic political institutions alone. Respect, she argues,
must be extended to the broader structural level of the political community. A genuinely
civic conception of public reason should therefore target all forms of systemic disrespect
that shape social and political life — ranging from exclusionary practices, to unequal
opportunities for participation, to subtle but persistent patterns of stigmatization.?® Concrete
examples illustrate what she has in mind. Structural disrespect can take the form of racial
hierarchies that systematically disadvantage minority groups, gender inequalities embedded
in workplace and family arrangements, or socio-economic barriers that restrict equal access
to education and political participation. Lack of respect is apparent in the persistent lack
of representation of certain communities in political decision-making. These are not just
private injustices or unfortunate outcomes, but manifestations of a public culture that
undermines civic friendship by denying some citizens the standing of equals. Extending
respect to this structural level means that public justification must aim not only to regulate
the “basic structure” of society in Rawls’s sense, but also to transform the social environment
in ways that sustain citizens™ ability to see one another as co-authors of their common
political life. This transformation — which, as we will see in the next sections, goes through
the acknowledgement of the importance of political emotions - is Blahovds answer to
criticism to the limits of public justification, such as those of Finnis and Lister.

3. Emotions and Public Deliberation

The debate on the scope of public reason has long been centered on rational argumentation,
justificatory reciprocity, and the duty of restraint in political deliberation. Yet argues that
this picture, centered on reasonable justification, leaves out an essential dimension of
political and social life: the emotional registers through which citizens actually encounter
one another.” If Rawls emphasizes third-personal respect as the guiding virtue of public
justification, Blahova pushes further by foregrounding the role of political emotions in
enabling or undermining relations of respect at the structural level of society. If respect and
civic friendship are the basis of a just society, Blahova suggests that positive emotions towards
one’s co-citizens are necessary to bind citizens together and ensure their contribution to

% Andrew Lister, ‘Public Reason and Reciprocity’ (2017) 25 (2) The Journal of Political Philosophy 155.

2 Sylvie Blahova, ‘Civic Friendship in Public Reason Liberalism: The Path to a More Respectful Political
Community’ (2023) 39 (150) Notizie di Politeia 5, 5-7.

#Blahova (n 3) 115-116.
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a respectful society. The motivation to uphold public reason depends to a great extent on the
political emotions characterizing society.

Bldhova develops this claim through an engagement with Darwall’s account of reactive
attitudes. According to Darwall, the response to disrespect is itself a reactive attitude -
a form of anger, resentment, or indignation - that demands recognition of one’s moral
standing.*® Disrespect thus generates emotional responses that are inherently normative:
they call for acknowledgment, redress, or reconciliation. Blahova takes this insight and
argues that to adequately address disrespect in political life, we must pay greater attention
to the political emotions of our co-citizens. Recognizing the anger of marginalized groups,
the shame experienced by excluded communities, or the compassion expressed in solidarity
movements, for example, is a duty of respect as a way of taking seriously the moral claims
embedded in those emotions. In this way, political emotions can be vehicles for restoring
respect and rebuilding civic friendship in societies marked by deep disagreement and
structural inequalities.”

To systematize this account, turns to Jonathan Haidt’s influential classification of emotions
into four “families™ (1) the other-condemning family, which includes anger, disgust,
and contempt; (2) the self-conscious family, including shame, embarrassment, and guilt;
(3) the other-suffering family, centered on compassion; and (4) the other-praising family,
which includes gratitude and elevation.”” Each family of emotions, Blahova argues, plays
a role in shaping political interactions. Anger and contempt may be destructive when left
unchecked, but they also alert us to experiences of injustice and exclusion. Shame and
guilt, while painful, can generate acknowledgment of wrongdoing and motivate reparative
action. Compassion (from part of citizens seeing other suffering) and gratitude (from part
of suffering citizens who receive compassion), finally, open possibilities for solidarity and
mutual recognition that extend beyond strict duties of reciprocity.*® If Rawls’s public reason
tends to idealize citizens as purely rational reasoners, Blahova insists that we should instead
take seriously the emotional dynamics through which political respect is actually mediated
and how the motivation to honor public reason is generated and sustained in society.

Blahovd’s intervention is especially powerful when read against the backdrop of empirical
studies on political deliberation and polarization. A growing body of research suggests that
political discussion often fails to improve our epistemic position; instead, it can exacerbate
biases and reinforce identity-protective cognition. For example, Kahan and colleagues
demonstrate that citizens engaged in political argumentation are prone to “motivated
reasoning”: the tendency to selectively interpret evidence in ways that confirm preexisting

% Darwall, The Second-Person Standpoint... (n 11) 60.
31 Blahova (n 28).

32 Jonathan Haidt, “The Moral Emotions’ in Richard J. Davidson, Klaus R. Scherer and Hill H. Goldsmith (eds),
Handbook of Affective Sciences (Oxford University Press 2003) 853-854.

¥ Blahova (n 3) 122.
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beliefs and protect group identity.* Studies on affective polarization show that rather
than facilitating the exchange of reasons, deliberation often becomes a site for strategic
justification, where individuals marshal evidence not to test their own beliefs but to defend
them against perceived threats.

This epistemic regression reveals a tension at the heart of public reason liberalism. While the
ideal of deliberation assumes that rational argument can move us toward convergence or at
least mutual intelligibility, the reality of political psychology suggests otherwise and unless
citizens can be effectively motivated to public reasoning the theory of public justification
has no practical bite. Citizens do not simply trade reasons in a neutral marketplace of ideas;
they defend partisan commitments, seek affirmation from like-minded peers, and interpret
opposing arguments through lenses of distrust and moral condemnation.> As a result,
deliberation often produces polarization, cynicism, and contempt rather than understanding
or respect, and insisting on the burdens of judgement may appear a disingenuous attempt to
present strategic arguments as they had public qualities that they in fact lack.

To wit, Rawlsian public reason, if interpreted solely as the exchange of rational arguments
subject to reciprocity, risks being overly idealized if not deceiving. Public reason assumes
levels of cognitive openness and impartiality that do not correspond to the actual dynamics
of political interaction. More importantly, it overlooks the psychological and emotional
processes that shape how reasons are heard, interpreted, or dismissed. If citizens are to treat
one another as equals, the challenge is not merely to frame arguments in publicly accessible
terms but to cultivate the dispositions — emotional as well as cognitive — that make recognition
possible in the first place. Listening is as important as talking in a democratic society.

Blahova suggests that in a society in which procedural respect is established, it is also
easier to address structural injustice that gives rise to negative emotions. For example,
misrecognition generates anger in groups who are the object of misrecognition, but also
contempt and disgust on the part of the majority society. Blahova offers vivid examples
of how these negative emotions display in the public arena - for example, with reference
to black Americans or groups of second-generation migrants in France. The optimistic
suggestion, however, is that these bad emotions can be fixed with an exercise of compassion
and gratitude among differently situated citizens in a society. In a political community where
there are premises of respect it is also possible to instore a positive circle of emotions.* The
question, however, remains if this is wishful thinking (with little practical bite), or a project
for socially engineering emotions, which may be go beyond the justifiable requirements in
a liberal perspective.

My suggestion is that we cannot be asked to fix the emotions in society. Even if this may
be an indirect goal, the primary goal must be that of understanding emotions and their

*Dan M. Kahan, Ellen Peters, Erica Cantrell Dawson and Paul Slovic, ‘Motivated Numeracy and Enlightened
Self-Government’ (2011) 1 (1) Behavioral Public Policy 54; see also Christopher H. Achen and Larry M. Bartels,
Democracy for Realists: Why Elections Do Not Produce Responsive Government (Princeton University Press 2016).
For a discussion see Ferretti, Fake News... (n 2).

5 Cass R. Sunstein, Going to Extremes: How Like Minds Unite and Divide (Oxford University Press 2009).

3¢ Michael Hannon, ‘Empathetic Understanding and Deliberative Democracy’ (2019) 101 (3) Philosophy and
Phenomenological Research 591.
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significance in public life. Michael Hannon has recently suggested that the concept of
“verstehen” can be useful in bringing into focus the relevance of emotions in public
deliberation. Drawing on traditions of hermeneutics and social theory, Hannon emphasizes
the role of empathetic understanding in political discourse. Verstehen refers to the attempt
to grasp the meaning of another’s perspective from within, to imaginatively enter into their
point of view without necessarily endorsing it. Crucially, empathetic understanding does
not require shared reasons or agreement, nor does it presuppose that one must give in
to unreasonable or illiberal demands. Instead, it reorients toward the practice of mutual
recognition through empathic understanding.

This approach acknowledges that emotions are central to how people articulate and
experience political claims. To understand the anger of a marginalized group, for example,
is not simply to register their arguments about injustice but to grasp the affective experience
of exclusion that animates those arguments. Second, verstehen directly addresses the
risks of polarization and motivated reasoning by shifting the focus of deliberation from
argumentative victory to empathetic listening. So public deliberation is not simply the
display of the force of the best argument, as Habermas has suggested, but rather an exercise
of mutual understanding. Where the aim is to understand why co-citizens feel the way they
do, the defensive mechanisms of motivated reasoning are less likely to be triggered.

I agree with Blahova that recognizing political emotions is essential for achieving full respect.
My argument, however, is that recognition requires more than acknowledgment and less than
“healing” bad emotions. Rather, it requires an effort to genuinely understand the perspective
of the other. Misunderstandings are not trivial in politics — they are a central source of
polarization. When citizens interpret the anger of their opponents as irrational hostility or
the shame of marginalized communities as oversensitivity, they miss the moral significance
embedded in those emotions. On the practical level, such failures of understanding fuel
cynicism, contempt, and ultimately the erosion of civic friendship.

Here, “verstehen” provides the interpretive framework through which political emotions
can be engaged constructively rather than dismissed. To exercise empathetic understanding
is to resist the instinct of condemnation, the tendency to view one’s opponents with moral
or epistemic superiority. It is to treat their emotions not as mere obstacles to rational
discourse but as windows into experiences of injustice, vulnerability, or solidarity. In
this way, “verstehen” contributes to the cultivation of civic friendship, understood as the
capacity of citizens to live together respectfully despite profound disagreement. However, it
does not aim at suppressing emotion or finding easy ways to transform them into positive
emotions. One of the most important implications of Hannon’s “verstehen” is that not all
political interactions must aim at agreement or that public dialogues should be aimed at
getting rid of negative emotions. Instead, the idea is of having a richer idea of the function of
deliberation. Traditional notions of deliberation tend to assume that the purpose of public
reasoning is to produce consensus, or at least convergence on principles that can be shared
by all reasonable citizens. Yet this assumption often backfires, especially in contexts of deep
pluralism, as discussed in the previous section. The pursuit of agreement can entrench
existing beliefs, as citizens interpret disagreement as a threat to identity and thus mobilize
defensive reasoning. By contrast, an orientation toward understanding allows citizens to
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engage productively even in contexts in which finding rational agreement is unattainable
and justification inconclusive.

Hannon suggests that the transformative moment in deliberation sometimes is not
agreement but recognition - the realization that one’s co-citizens are reasoning and feeling
beings whose perspectives, though different, are intelligible and worthy of respect. Plain
acts of understanding can shift the moral terrain of interaction. For example, Jose Medina
has shown how avoiding dismissive reading of the protest of certain groups, understanding
where anger comes from beyond the literal message of slogans is a duty of justice because
it offers a respectful hear to the complaints of some co-citizens.”” My suggestion is thus that
by prioritizing civic empathy over argumentation, an account of public deliberation based
on verstehen emphasizes empathetic reciprocity at the level of practice. It acknowledges
that respect is not only about offering reasons others can accept but also about listening,
recognizing, and understanding the emotions through which those reasons are embedded,
including sometimes the historical and structural factors that may trigger those emotions.

Recognizing the value of “verstehen” in public deliberation has two main advantages. First,
it corrects for the epistemic limitations of public reason approach revealed by studies of
motivated reasoning and polarization, which show that citizens rarely approach deliberation
as impartial reasoners.” By focusing on understanding rather than persuasion, “verstehen”
reduces defensive reasoning and creates space for genuine exchange. Second, it expands the
scope of respect beyond the formal structure of political institutions to the lived experiences
of citizens within society. Structural disrespect — manifested in racism, sexism, economic
exclusion, or cultural stigmatization — cannot be addressed by rational argument alone. It
requires attentiveness to the emotions of anger, shame, compassion, and gratitude that arise
from these structures, and a willingness to engage with them empathetically.

Ultimately, this supplemented account strengthens the possibility of civic friendship in
pluralist societies. As we already discuss civic friendship requires that citizens can regard
political decisions as the product of a fair and reciprocal practice. By integrating emotional
recognition and empathetic understanding into public deliberation, citizens are better able
to sustain such practice. They can disagree deeply while still acknowledging one another as
equal participants in the shared project of democratic self-government.

Conclusion

Sylvie Blahovds book offers a fresh discussion of pluralism and respect, introducing
challenging ideas into the debate on deliberation in liberal-democratic societies marked by
deep ethical and moral diversity. Central to her account is the recognition that pluralism is
inseparable from structural inequality and injustice that cannot be ignored in deliberative
practices. On this basis, she develops a conception of civic respect that emphasizes political
emotions, highlighting how reactive attitudes and affective experiences shape relations

7 José Medina, The Epistemology of Protest: Silencing, Epistemic Activism, and the Communicative Life of
Resistance (Oxford University Press 2023; online edn, Oxford Academic, 23 Mar. 2023) <https://doi.org/10.1093/
050/9780197660904.001.0001> accessed 15 August 2025.

3 Kahan et al. (n 34); Sunstein (n 35).
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of respect. I challenged Blahovds claim that a just political community is one in which
negative reactive emotions are overcome and replaced by positive ones. Such a society of
purely positive emotions seems utopian, making the ideal of public deliberation too remote
to inspire real citizens. Instead, drawing on Hannon’s idea of “verstehen” in deliberation,
I suggest that an empathetic understanding of negative emotions can enrich deliberative
practices. Without this interpretive lens, political emotions risk being dismissed or misread,
thereby intensifying polarization or even hostility rather than fostering civic friendship. By
shifting the goal of deliberation from reasoning to understanding, civic empathy enables
citizens to engage more productively across divides, resist the distortions of motivated
reasoning, and cultivate civic friendship in contexts of profound pluralism. Taken together,
these perspectives move us toward a conception of public reason that is at once more realistic
about human psychology and more inclusive in sustaining democratic life.
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Abstract

This article responds to Maria Paola Ferretti’s reflections on the role of emotions in liberal
political communities. Ferretti, drawing on Michael Hannon’s concept of verstehen, empha-
sizes empathetic understanding as a way to mitigate polarization and to recognize the emo-
tional basis of citizens’ positions. While I share her concern that negative emotions cannot
simply be suppressed, I question whether verstehen offers sufficient guidance in cases where
emotions ground exclusionary or discriminatory claims, such as support for racially segre-
gated schools. In such contexts, seeking understanding risks relativizing unjust positions.
I therefore argue for a more procedural approach: emotions should be acknowledged as
legitimate sources of reasons in public deliberation, but their admissibility must be filtered
through the public justification principle, grounded in reciprocity and respect. On this ba-
sis, I suggest that fostering positive emotions such as trust and civic friendship is crucial to
sustaining liberal democracy today.

Keywords: pluralism, respect, recognition, civic friendship, emotions
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Towards an Emotionalist Turn in the Theory of Public Justification

I began writing my Ph.D. dissertation — which has formed the basis for my book discussed
in the recent issue of Ratio Publica — in 2018. Although Donald J. Trump had already come
to power in 2016, those times felt very different from today. Since then, the world has gone
through the COVID-19 pandemic, the war in Ukraine, Trump’s re-election campaign, the
war in Gaza, the rapid rise of artificial intelligence, and the global surge of radical populism
dividing almost all formerly liberal societies. We are now living in an extraordinarily
unpredictable period — arguably the most uncertain since the Second World War. When
I first entered the theoretical debates on political liberalism (public reason liberalism), I did
not believe that the very foundations of liberal democracies were in doubt. Of course, there
was already serious criticism, amplified by Trump’s election and the popularity of figures
such as Viktor Orban or Marine Le Pen in Europe. Still, I would not have said that people
were openly calling for an alternative to the system itself.

This has changed. Today, many citizens of liberal democracies highlight what they see
as weaknesses — or even perversities — of the system, especially its excessive tolerance
of differences. This, they argue, has led to cancel culture and the “silencing of the oppressed
majority”. In other words, citizens appear dissatisfied not only with the practices of liberal
democracy, but also with the need to accept its very foundation — what Rawls, in Political
Liberalism, called “the fact of reasonable pluralism™. Rawls’s goal was to propose a model of
political community where individuals, despite holding different conceptions of the good
life, could live together peacefully while respecting the freedom and equality of all. Although
this model has never been fully realized, liberal democracies have at least sought to embody
its basic principles. Whether this still holds true — at least in the world’s oldest modern
democracy — I am no longer certain.

Does the criticism of pluralism, as an inevitable condition of life in a society of free and equal
citizens, mean we should discard it as a foundation of our political order? Should we instead
strive for unitary and homogeneous societies, where those who do not fit in are denied
full membership? This cannot be the right response. Although I have also been critical
of the realities of liberal democracy (Rawls’s political liberalism at the theoretical level) in
my own work, I continue to believe that we should pursue its improvement rather than its
abandonment. At the end of the day, much of the dissatisfaction with liberal democracy,
I suspect, stems from the experience of being overlooked, misrecognized, and disrespected
— whether by minority groups or the majority itself — while respect is precisely the principle
that ought to be attained.

In my book, I argue that Rawls’s conception of a political community is not sufficiently
sensitive to the fact of pluralism. While it focuses on attaining respect at the so-called
essentially political level, it overlooks injustice, misrecognition, and thus disrespect at the
societal level — an equally formative part of a liberal political community.> I subsequently
discuss how to broaden the conception of respect within political liberalism while avoiding
the trap of comprehensiveness. Specifically, I turn to the criterion of reciprocity, which

!John Rawls, Political Liberalism: Expanded Edition (Columbia University 2005) 47-66.

2 Sylvie Blahova, Pluralism and Diversity: For the Sake of Equal Respect (Palagrave Macmillan 2024) 1-7,
50-58.
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I suggest should be interpreted in a dual way: as a combination of Rawlsian third-person
respect and the idea of civic friendship. My claim is that the civic-friendship interpretation
renders respect second-personal, enabling it to encompass not only the political sphere but
also the societal sphere.’ In other words, a genuine commitment to the political community
entails seeing one’s fellow citizens in a second-personal way, recognizing them in their
particularities. By considering structural injustices at the societal level, I argue that the
conception of a political community I develop in my book better reflects the fact of pluralism
than Rawls’s project does.

In the final chapter, I develop the concept of political emotions as a means of strengthening
relationships within a political community. Emotions can not only encourage the action
of those who are misrecognized and disrespected (as in the classic example of Rosa Parks)
but also transform the attitudes of those who misrecognize and disrespect.* I argue that the
aim of a political community should be to cultivate positive emotions while minimizing
negative ones, since the prevailing emotional climate ultimately depends on the principle
of respect. In other words, my assumption is that if people feel respected — and extend
respect to others — negative emotions will lose their force, leaving space for the growth
of positive emotions. At the same time, I acknowledge that negative emotions can play an
important role in the struggle against injustice. Anger, for example, was likely the driving
force behind Rosa Parks’s act of resistance, and as Srinivasan has argued, such emotions can
be morally productive.® Still, their role should be instrumental: once justice and respect are
secured, the political community should focus on cultivating positive emotions as the basis
for common life.

In her response to my book, Maria Paola Ferretti elaborates on the role of emotions in a liberal
political community, arguing that it is too idealistic to focus primarily on enhancing positive
emotions while suppressing negative ones.® She draws on the work of Michael Hannon, who
claims that we should strive for empathetic understanding (including emotions) in public
life.” Hannon introduces the concept of verstehen as an attempt “to grasp the meaning of
another’s perspective from within, to imaginatively enter into their point of view without
necessarily endorsing it”®. The aim, then, is “mutual recognition through empathetic
understanding™. Ferretti further argues that verstehen addresses the risk of polarization
and enables us to understand why our fellow citizens feel the way they do. She also points
out that “not all political interactions must aim at agreement, nor should public dialogues
necessarily be directed toward eliminating negative emotions™'’.

*Tbid. 63-83.

4Ibid. 121.

® Amia Srinivasan, ‘The Aptness of Anger’ (2018) 26 (2) Journal of Political Philosophy 123-144.
®Maria Paola Ferretti, ‘Public Reasoning and the Role of Civic Empathy’ (2025) 2 Ratio Publica.

7 Michael Hannon, ‘Empathetic Understanding and Deliberative Democracy’ (2019) 101 (3) Philosophy and
Phenomenological Research 591-611.

8 Ferretti (n 6).
°Tbid.
10Tbid.
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Admittedly, some time has passed since I first structured my argument on the role of
emotions in a liberal political community. My original intention was that incorporating
emotions into my argumentation would help indicate the possible future direction of my
work. Since completing my book, however, I have studied the concept of (political) emotions
in much greater depth and have, in fact, shifted my main focus toward them. As a result, my
own position has evolved to some extent — perhaps even quite significantly. That said, I still
believe, as Martha Nussbaum does, that positive emotions are essential for sustaining a viable
political community and for building civic friendship, and that negative emotions, when
not aimed at redressing injustice and achieving justice, may be disruptive."" On the other
hand, I agree with Ferretti that in public deliberation negative emotions cannot simply be
avoided or ignored. More specifically, we cannot deny that negative emotions often ground
the reasons citizens present in public deliberation.'? In general, I am also very sympathetic
to Hannon’s (and Ferretti’s) suggestion that allowing emotions into public deliberation can
enhance mutual understanding. Nevertheless, I fear that even this position remains overly
idealistic in the end.

Common understanding is undoubtedly important for any kind of relationship. In fact,
I believe that we almost always want to understand the motivations behind the actions of
someone we care about, especially when those actions differ from our own. Still, it seems
to me that even understanding has limits, and there are situations in which we should not
even attempt to grasp the perspective of the other. Imagine, for instance, a person who
supports racially segregated schools and wants this to be enshrined in law. Applied to the
Czech context, imagine that this person simply hates Roma people. He claims they are too
loud and pervasive, and he considers them lazy, dangerous, and generally inferior. Perhaps
he even had a negative personal experience: let’s say that three Roma individuals once stole
from his car. As a result, he is angry at the entire Roma community and adamant that his
children should not attend the same schools as Roma children. The emotions underlying his
position are anger and disgust.

Should we try to understand the reasons he has for supporting such a law? Should we
attempt to understand why he feels the way he does? After all, he does have his own personal
experience with three Roma individuals — does this legitimize his standpoint? What would
be the result of such an understanding? Would it look like this: “This man is angry at the
entire Roma community because three Roma people stole from his car; that is why he wants
his children to have nothing to do with them”? And would recognizing his reasons for
supporting such a law make them legitimate — and, if shared by others, render the law itself
legitimate? Is not an inevitable consequence of such an attempt at understanding a kind
of relativization? Aren’t there situations in which we are morally obliged not even to try

"' Martha C. Nussbaum, The Monarchy of Fear: A Philosopher Looks at Our Political Crisis (Oxford University
Press 2019) 63-135.

12 Ferretti, in this context, points to a number of studies on affective polarization showing that citizens are not
simply rational and reasonable agents — as Rawls assumes in his appeal to idealization — but that their reasoning
in the public sphere is deeply shaped by feelings and personal attachments. This may, in the end, lead not to an
attempt to achieve a common (reasonable) consensus, but rather to the phenomenon of motivated reasoning.
- Jonathan Haidt, “The Emotional Dog and Its Rational Tail: A Social Intuitionist Approach to Moral Judgment’
(2001) 108 (4) Psychological Review 814-834.
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to understand, because the reasons themselves are simply wrong?"* Does having one’s car
stolen justify anger? Certainly. Does the fact that the perpetrators were Roma justify support
for segregated schools? Certainly not. Furthermore, if we call for mutual understanding,
then we must also expect it from those who advocate segregation. What if the reason three
Roma people stole from the car was that they had no money due to inadequate education,
itself the result of structurally segregated schools?'*

Due to the limits of understanding the reasons that substantiate our claims in public
deliberation, I call for a more procedural approach to conceiving of emotions in that context.
As T have argued, I consider emotions to be a legitimate source of reasons we may invoke
to support — or refuse to support — a given law. I agree with Maria Paola Ferretti’s point
that the Rawlsian (and Habermasian) idealized conception of public reason “overlooks the
psychological and emotional processes that shape how reasons are heard, interpreted, or
dismissed”"”. The challenge with emotions, however, is that they constitute a highly complex
phenomenon, subject to a wide range of competing theoretical conceptions. Hence, before
presenting my own account of emotions within public reason, I will briefly outline the
theoretical background on which I rely.

Fromaphilosophical perspective, Michael Brady distinguishes three main branches of theories
of emotion.'® First, the feeling theory — especially in its classical James-Lange formulation —
equates emotions with the perception of bodily changes. This theory, however, faces strong
challenges: emotions can occur even without bodily reactions; conversely, bodily reactions
can occur (for instance, when induced by drugs) without emotions; similar physiological
patterns can accompany different emotions, undermining the claim that bodily responses
alone define emotional states; and finally, the theory fails to explain the intentionality of
emotions.” The cognitive theory of emotions addresses the problem of intentionality,
rejecting the view that feelings are the defining characteristic of emotions — bodily feelings
may accompany emotions, but they do not constitute them. Robert Solomon, for example,
argues that emotions are rational judgments that enable us to make sense of the world."®

3 This argument resembles debates about determinism. A typical question here is whether we should examine
the motivations of murderers and their life stories in general — that is, what led them to commit murder. Czech
society engaged in such a debate quite recently, following the mass shooting at Charles University at the end of
2023, in which 14 people were killed.

By a structurally segregated school, I mean a school where segregation arises as a result of structural injustice.

In other words, even though there is no law mandating segregation, structural discrimination leads to schools
being divided along racial lines.

15Ferretti (n 6).

*Michael S. Brady, Emotions: The Basics (Routledge 2019) 10-30; Michael S. Brady, An Overview of Contemporary
Theories of Emotions in Philosophy’ in Andrea Scarantino (ed), Emotion Theory: The Routledge Comprehensive
Guide (Vol. 1., Routledge 2024) 215-229.

7Walter B. Cannon, ‘The James-Lange Theory of Emotions: A Critical Examination and an Alternative Theory’
(1927) 39 (1/4) The American Journal of Psychology 106-124; Stanley Schachter and Jerome E. Singer, ‘Cognitive,
Social, and Physiological Determinants of Emotional State’ (1962) 69 (5) Psychological Review 379-399; Paul
Ekman, Emotions Revealed: Recognizing Faces and Feelings to Improve Communication and Emotional Life (Times
Books 2003) 38-81.

8 Robert C. Solomon, The Passions: Emotions and the Meaning of Life (Anchor Press and Doubleday 1976) 151-
155, 186-197.
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Martha Nussbaum similarly describes emotions as rational judgments about what has value
for us.” Finally, the perceptual theory occupies a middle ground, suggesting that emotions
are similar to sensory perceptions and can reveal evaluative features of the world without
requiring reflective judgment. This framework explains why emotions can conflict with
beliefs — for example, why our cognitive interpretation may differ from what we perceive.”

While I am sympathetic to the cognitive theory of emotions, I do not think we can regard
feelings as unimportant — or even as secondary.”’ This becomes especially clear in the
case of so-called recalcitrant emotions, such as those we experience in phobias. I may fully
understand that small spiders are harmless (and even useful) yet still experience a strong
physical reaction whenever I see one, often running away as a result. The cognitive theory
would interpret this as a conflict of judgments—arguing that with better deliberation, I would
uncover the reason for my fear. Yet this response neglects the fact that even unreasoned
feelings can motivate action. Peter Goldie addresses the problem of recalcitrant emotions,
arguing that feelings are not merely side-effects of judgments.”? Instead, he claims that
feelings (he calls it feelings toward) are phenomenological experiences and an inextricable
part of emotional intentionality. In other words, there is no need to uncover a hidden belief
behind the feeling (for example, asking why I am so afraid of spiders), since in the given
moment the feeling already makes sense as part of my personal narrative, which must be
understood in its full complexity.” For Goldie, what is essential is that within this narrative
context both judgments and feelings can motivate action.* I believe that Goldie convincingly
shows that both feelings and judgments are essential to emotion, and that either may serve as
asource of motivation, depending on context.” His key insight is that we can only understand
what motivates us — whether it is judgments or feelings toward — against the background
of our narrative identity. This approach places emphasis on the first-person perspective,
grounded in each individual’s moral psychology and personal history.

Following Goldie, I believe that both judgments and feelings can shape our reasons during
public deliberation. For example, we may think that a proposed law eliminating support for
refugees is wrong because it contradicts the deep value of solidarity we hold — and that is
why we feel compassion for refugees. At the same time, however, we may also feel fear which
— although we cannot explain it at the cognitive level — may still affect our final standpoint
on the law. Which reasons ultimately prevail depends on our personal narrative. This, in
my view, not only better reflects the character of real agents but also, importantly, is more
sensitive to the fact of pluralism. One might object, however, that by allowing more sources
of reasons, agreement will become impossible. This is a valid concern, and indeed one of the

¥ Martha C. Nussbaum, Upheavals of Thought: The Intelligence of Emotions (Cambridge University Press 2001)
22-44.

20 Christine Tappolet, Emotions, Values, and Agency (Oxford University Press 2016) 18.

2'T further elaborate on this argument in my article on the role of emotions in the public justification process,
which is currently under review at Emotion Review.

22 Peter Goldie, The Emotions: A Philosophical Exploration (Oxford University Press 2000) 50-83.
#1bid. 84-95.

#1bid. 5-6, 12-13.

#1bid. 12-13.
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main reasons why the majority of public reason theorists resort to idealization. Moreover,
feelings are often more subjective and unpredictable than judgments. Still, I do not think
this presents an insurmountable obstacle: to acknowledge both judgments and feelings as
potential sources of reasons does not mean that all such reasons are equally legitimate.

I believe that the public justification principle (PJP) itself provides a standard for
distinguishing between justified and unjustified reasons, whether they are based on
judgments or on feelings. A typical example used to defend idealization is the case of killers
or rapists.” The objection is that without limits on admissible reasons in public deliberation,
we might find ourselves needing the agreement of killers or rapists to establish laws against
murder or rape. This example is tricky as such laws do not, in fact, impose coercive authority
on anyone unless they choose to violate them; technically, then, they do not infringe liberty.
More importantly, however, killers and rapists, by their actions, transgress the PJP itself: in
killing or raping, they impose an unjustified authority claim on their victims, which cannot
be publicly justified to those individuals. This conclusion holds regardless of whether their
reasons for murder or rape are grounded in judgments or in feelings. As a result, expanding
the sources of reasons in public deliberation does not inevitably lead to the impossibility of
agreement. Those who violate the basic presumptions of the PJP exclude themselves from
the framework of the deliberative community.

Admittedly, the model of public deliberation I am picturing is “detached” in the sense that it
does not focus primarily on achieving a common understanding of the reasons people hold.
Rather, it allows emotions into public deliberation without evaluating them, while at the
same time setting a clear limit in the form of the PJP. In this way, I partly agree with Ferretti
that an active attempt to eliminate negative emotions might be counterproductive. At the
same time, however, I still think that the PJP and its justificatory roots, as I described in the
book, naturally work in favor of positive emotions. Specifically, I argued that the justification
of the PJP rests on the criterion of reciprocity, which should be given a dual interpretation:
people abide by the PJP both out of respect and out of civic friendship. Civic friendship
enriches the idea of respect by giving it a second-personal form, implying that in justifying
political authority we do not see merely abstract human beings but our fellow citizens with
whom we together constitute something valuable.

The concept of second-personal respect comes from Darwall, who based his theory
on Strawson’s account of reactive attitudes framing relationships of mutual authority and
accountability. When someone violates a common norm (such as the PJP in my case), it
constitutes a form of disrespect, and I am entitled to experience reactive attitudes. Darwall
calls these deontic (or attitudes of the will), since they are grounded in the duties and
responsibilities we have toward one another.”” In his more recent work, however, Darwall
argues that there are not only deontic attitudes but also non-deontic attitudes (attitudes of

* Jonathan Quong, ‘Public Reason, The Stanford Encyclopedia of Philosophy (Fall edn, 2022) <https://plato.
stanford.edu/entries/public-reason/> accessed 15 September 2025; Rawls (n 1) 47-87; Gerald Gaus, The Order of
Public Reason: A Theory of Freedom and Morality in a Diverse and Bounded World (Cambridge University Press
2011) 250-276; Gerald Gaus, ‘On Theorizing About Public Reason’ (2013) 9 (1) European Journal of Analytic
Philosophy 64-85.

7 Stephen Darwall, The Heart and Its Attitudes (Oxford University Press 2024) 31-48.
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the heart), which concern spheres of life not covered by duties and responsibilities.?® Typical
non-deontic attitudes include love, gratitude, and trust. Although there is no duty to love or
trust someone, these attitudes are nevertheless an essential part of interpersonal life. Darwall
maintains that both deontic and non-deontic attitudes are reciprocal and ideally work in
cooperation. I agree with him to a large extent. Still, I believe that the principle of respect
grounded in civic friendship (and vice versa) is essential for the flourishing of non-deontic
attitudes. Together, they create a structure in which emotions such as love, gratitude, and trust
are sustained and reciprocated. In other words, it is in a society where people are respected
— including their particularities — and where they value their shared membership in the
community that positive emotions such as love and trust may thrive. At the same time, love
and trust retrospectively deepen respect and civic friendship.

We can, of course, further explore how emotions such as love and trust might be cultivated
through practical means like symbols, literature, or festivals.” This, however, belongs
to another level of discussion and lies beyond the scope of my present argument. For now,
it is enough to emphasize that, given the current political situation — and returning to the
point I raised at the beginning — one of the most effective strategies against today’s assaults
on liberal democracy is to foster positive emotions as a basis for a healthy and stable political
community. In other words, we should not try to counter the anger and fear dominating
politics with logical arguments alone; rather, we must also build common trust and,
potentially, even love. Still, such a project must rest on firm principles — principles that
I hope to have at least partly outlined in this text, as well as in my book.

#1bid.

»Martha C. Nussbaum, Political Emotions: Why Love Matters for Justice (Harvard University Press 2013) 200-
397.
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Abstract

This article discusses the claim made in Hans Kelsen’s ‘Allgemeine Theorie der Normen’
that there can’t be a ‘normative syllogism’ analogous to the ‘theoretical syllogism’ and logic
therefore isn’t applicable to morality and law. It offers a fresh and ‘generous’ understanding
of Kelsen’s thinking and proposes an alternative interpretation of his argument that argues
for the applicability of logic to law without giving up his ‘autonomy of morality’
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1. Kelsen’s Question: “[Does] the logical thought-process of
the syllogism occur[ ] in morality and in law[?]™!

Hans Kelsen® in his late ‘Allgemeine Theorie der Normen™ writes that “[t]he validity
of the individual norm cannot follow from that of the general norm as the truth of an
individual statement follows from that of a general statement™. When I first read that

! Kelsen Hans, General Theory of Norms (trans. by Michael Hartney, Oxford University Press 1991) 226;
it’s surprising how similar Hans Kelsen’s legal positivist position seems to be to that of legal realists like Oliver
Wendell Holmes Jr. who famously wrote: “The life of the law has not been logic: it has been experience”
The Common Law (MacMillan & Co 1882) 1. Interestingly enough, Holmes seems to be somewhat less sanguine
when he says that “[...] to present a [...] view of the Common Law;” what for Kelsen would probably be legal
science (n 71), “[...] other tools are needed besides [!] logic” (1). However, for Holmes “[i]t is something [!] to
show that the consistency of a system requires a particular result, but it is not all” (1). According to Holmes,
“[...] in determining the rules by which men should be governed,” what for Kelsen would not be legal science,
but law (n 71), “[t]he felt necessities of the time, the prevalent moral and political theories, intuitions of public
policies, avowed or unconscious, even the prejudices which judges share with their fellow-men, have a good
deal more [!] to do than the syllogism” (1). Kelsen himself in a footnote to his article on ‘Law and Logic” (n 3)
points out that Holmes in “The Path of the Law’ (1897) 10 Harvard Law Review 458, 465, respects logic: “The
fallacy to which I refer is the notion that the only [!] force at work in the development of the law is logic” Kelsen,
it turns out, is more realist than the realists when in his General Theory of Norms (n 1) 253 f. after negating the
application of logic to law writes: “Since a judicial decision [...] is the meaning of an act which usually [!] occurs
— it need not occur with logical necessity, but does as a rule — we can say that if a judge finds [...] a set of facts
abstractly specified in a general norm presupposed to be valid, then as a rule he posits an individual norm which
is abstractly specified in the general norm. If we can also establish that in a given case a judge found [such] a set
of facts [...], we can then assert — if we assume the existence of a logic of probability — that it is probable [!]
that in this case also, the judge will posit an individual norm corresponding to the general norm. This constitutes
a syllogism — not a normative but a theoretical syllogism — whose conclusion is not the individual norm in
the judicial decision, but the statement about the likelihood of an act whose meaning is the judicial decision
corresponding to the general norm.

2 Kelsen was born Jewish in Habsburg Prague and after fleeing Nazism from Vienna and Cologne briefly
returned to its ‘Deutsche Universitit’ before the young Czech Republic was broken up and Kelsen forced to
flee, again, to Switzerland and the United States where until retirement he taught at the University of Berkeley,
for his biography read Thomas Olechowski, Hans Kelsen. Biographie eines Rechtswissenschaftlers (2" ed., Mohr
Siebeck 2021); summary in Armgardt Matthias, Preisig Michael, Hans Kelsen, 1881-1973: ein bewegtes Leben in
der Ungewissheit auf der Suche nach der Gerechtigkeit, (2003) 29 Journal for Ancient Near Eastern and Biblical
Law 177.

?Kelsen Hans, Allgemeine Theorie der Normen (Manz 1979); in his lifetime he defended this view in the two
articles ‘Law and Logic’ and ‘Law and Logic Again. On the Applicability of Logical Principles to Legal Norms,
trans. by Peter Heath in Ota Weinberger (ed.), Essays in Legal and Moral Philosophy (Springer 1973) 228 and 254.

4Kelsen (n 1) 238.
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sentence I didn’t understand it, read it again, and again, and couldn’t make any sense of it.>
This is another try.

Kelsen, in whatI think his most difficult, but mostimportant work — published posthumously®
— asks whether “[...] the logical thought-process of the syllogism occurs in morality and
in law, [...] whether the relation between a general moral or legal norm and the individual
norm by which it is applied to a concrete case has the character of a logical inference, that
is, whether the validity of this individual norm is the result of a logical inference,” in other
words, whether “[...] the syllogism of traditional propositional logic is applicable — directly
or indirectly — to norms,”” that is, whether “[...] there exists a normative syllogism analogous
to the theoretical syllogism™.

2. Kelsen’s Answer: “[T]he validity of the individual norm cannot
follow logically [...] from [that of a general norm].”9

In answering this innocent enough looking question, Kelsen comes to the rather strange
conclusion that “[t]he validity of the individual norm cannot follow from that of the general
norm as the truth of an individual statement follows from that of a general statement”".
What! Why? Well, Kelsen compares a statement’s truth with a norm’s validity'' and claims
that while the truth of an individual statement is implied by that of a general statement, the
validity of an individual norm isn’t implied by that of a general norm — a difference I'm
going to question'> — but, let’s build his argument step-by-step, before pointing out where,

I think, it can and should be mended.

T seem not to be the only one left baffled, Ota Weinberger wrote a whole book about Kelsen’s last book,
entitled Normentheorie als Grundlage der Jurisprudenz und Ethik. Eine Auseinandersetzung mit Hans Kelsens
Theorie der Normen (Duncker & Humblot 1981) wherein he resumes: “[W]ar die klassische Reine Rechtslehre
eine logisierende Theorie, welche die allgemeine Strukturtheorie des Rechts auf den Boden logischer Analysen
gestellt hat und die nicht unwesentlich dazu beigetragen hat, die Problematik der Normenlogik ins Bewuftsein
zu riicken [...], so steht die neue Reine Rechtslehre auf dem Boden eines extremen Normenirrationalismus.”
(168) And adds that “[s]obald Kelsen das Postulat der Konsistenz als logische Anforderung an das Rechtssystem
aufgegeben hat, storniert er eigentlich die Grundlage jeder analytischen Jurisprudenz,” (171) before concluding:
“[D]er Normenirrationalismus der Spatphilosophie Kelsens [impliziert] die Liquidierung der Reinen Rechtslehre
und jeder analytischen Jurisprudenz[.]” (177); less critical Bulygin Eugenio, ‘Norms and Logic. Kelsen and
Weinberger on the Ontology of Norms’ (1985) 4 Law and Philosophy, 145 who tries to mediate, cf. n 45.

¢Whether the General Theory of Norms referred to as Kelsen’s ‘swan song’ by its translator Michael Hartney (ix)
would remain mute or fly like a flamingo, Kelsen, before his death, left open, see the introduction to the Allgemeine
Theorie der Normen (n 3), iii.

7Kelsen (n 1) 226.

81bid. 231.

°Tbid. 234.

0Tbid. 238.

1“By ‘validity” we mean the specific existence of norms. To say that a norm is valid, is to say that we assume its

existence or — what amounts to the same thing — we assume that it has ‘binding force’ for those whose behavior
it regulates” See Kelsen Hans, General Theory of Law and State (trans. by Anders Wedberg, Harvard University
Press 1945) 30.

12Cf. comments about the similarity between statements and norms at footnote no. 35.
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2.1 Kelsen’s “Theoretical Syllogism’

Kelsen begins his argument by explaining the syllogism of propositional logic, what he
calls the ‘theoretical syllogism’ as “[...] a sequence of statements, in which the truth of [...]
one statement — the conclusion — is inferred from the truth of [...] two other statements
— the major and minor premisses”". Since Kelsen is concerned “[...] particularly with
the inference from the universal to the particular, [...] from the truth of a general statement
to that of an individual statement,” he goes on to point out that “[...] the minor premiss, is
the statement that the condition specified generally in the [...] major premiss]...] obtains
individually,” and gives the usual example:'*

All humans'® are mortal.
Socrates is human. (1)

|- Socrates is mortal.

Logic is about consistency' or the validity of arguments what — warning!"” — isn’t to be
confused with the validity of norms. According to the logic textbook' cited by Kelsen
“[a]n argument is valid if [...] the premisses logically imply the conclusion™. It reads:
“If the conclusion does follow from the premisses, the argument is valid; if the conclusion
does not follow from the premisses the argument is invalid”* That is, “[v]alidity [...] is not
dependent upon truth,”* but “[...] depends entirely upon the logical form of the argument™*.
The above argument (1) has the form of modus ponens:*

A>BA | B 2)

which is a valid form or rule of inference, because as the cited logic textbook points out:
“[...] the premisses cannot be true and the conclusion false,” or what is the same “[...] the

B Kelsen (n 1) 228.

'*Ibid. 228; for understanding the syllogism this example is insufficient, see n 82.

15 For consistency’s sake, humans, like flamingos (see footnote no. 114), can be ‘bunte Vogel’ too.
*Hodges Wilfrid, Logic. An Introduction to Elementary Logic (2™ ed., Penguin Books 2001) 1.

7 An argument is valid, if it’s consistent; a norm is valid, if she (?) is binding.

'8 Kelsen in a footnote to page 182 of his Allgemeine Theorie der Normen (n 3) cites philosopher Stebbing Susan
Lizzie, A Modern Elementary Logic (Methuen & Co 1957).

1 See the 1952 revised and 1961 reprinted 5™ edition of that textbook (n 18), 6.
2Tbid. 9.
21bid. 8.
21bid. 9.

2 At least in simplified form; being a quantified statement, its major premiss ‘All humans are mortal’ would have
to be expressed not in propositional, but first order predicate logic as ‘Vx (Hx — Mx); read: for all objects x’, if ‘x’
is human, then ‘X’ is mortal, what, Socrates ‘s’ being such an object ‘x, we would have to ‘instantiate’ to ‘Hs = Ms,
read: if s’ is human, then ‘s’ is mortal, before we could argue that ‘Hs—>Ms, Hs | Ms.
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truth of the premisses necessitates the truth of the conclusion,”* what can be proved with
help of a truth table:*

Table 1: Truth table for validity of modus ponens

A|B| ((A-B) | A| A |>|B
1 |T|T T T| T T
2 | T|E F F| T |T|F
3 |F|T T F| F |T|T
4 | F|F T F| F |T|F

That is, every argument with the logical form of modus ponens (2) — even if one of its
premisses should be false — is a valid argument.?® What is more, if the premisses of such
a valid argument are true, its conclusions must be true too.”” Which is exactly what the
passage from the logic textbook says that Kelsen, in a footnote, cites to undergird his
explanation of the ‘theoretical syllogism™ “We can know our conclusions to be true only
when we know both [!] that the premisses are true and [!] that they imply the conclusion.”*®
Kelsen points out that “[t]o say that the truth of the conclusion is ‘inferred’ from [or implied
by] that of the premisses is simply to say that the truth of the conclusion is implicit [!] in
that of the premisses,’” in order to, slightly reworded, restate that “[i]fthe premisses are true
and if the conclusion is implicit [!] in the premisses, then the conclusion is true”. Referring to
John Stuart Mill’s ‘System of Logic;*® Kelsen also points out that “[...] a[ ] [logical] inference
is not a thought-process which leads to a new truth; rather it makes explicit a truth already
implicit in the truth of the premisses™".

*Tbid. 6.

»Theargument ‘A —> B, A | B is valid, if its premisses ‘A - B and ‘A’ can’t be true and its conclusion ‘B’ false (see
n 24), that is, if ‘((A —» B) A A) — B’ is a tautology. Truth table (1) proves ((A — B) A A) — B’ is a tautology, that
is, true under all possible combinations of truth values for ‘A" and ‘B’ (rows 1-4), hence it’s always or vacuously
true, that is, its truth follows from nothing, but its form: * |- ((A—>B}))AA)—> B.

26 As truth table (1) shows ‘((A = B) A A) = B’ is true, that is, the column below material implication ‘=’ shows
but “T’s for ‘true, under all possible combinations of truth values for ‘A’ and ‘B’ (rows 1-4). ((A = B) AA) = B’ is
true if both of its premisses ‘A — B’ and ‘A’ are true (row 1) and it’s true if one of its premisses is false (rows 2-4).

Whenever premisses ‘A — B’ and ‘A’ are true (only row 1), so is conclusion ‘B’ (row 1). That is, there are no rows
where the premisses are true and the conclusion is false.

# Stebbing Susan Lizzie, cited in: Kelsen (n 1) 229.

2 1bid. 229.

% Mill John Stuart, A System of Logic (London 1898).
31 Kelsen (n 1) 230.
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2.2 Kelsen’s Supposedly ‘Normative Syllogism’

After his inspection of the ‘theoretical syllogism’ Kelsen switches to its supposed ‘normative’
analogue and explains that, like the theoretical, “[a] ‘normative inference from the general
to the particular’ is an inference [...]", where the validity of one norm, the conclusion,
may — what Kelsen denies — be inferred from the validity of a norm and the truth of
a statement,”” the major and minor premisses. The major premiss, Kelsen points out, is
“[...] a general hypothetical norm which decrees some generally specified behaviour to be
obligatory under generally specified conditions [...]” the minor premiss “[...] a statement
asserting the individual existence of the condition specified in the major premiss [...]"
and the conclusion “[...] an individual [categorical] norm which decrees individually that
the behaviour specified generally in the major premiss is obligatory”** Kelsen provides
the example:**

If someone makes a promise, he is to keep it.
Maier promised Schulze to pay him 1000. 3)
| Maier is to pay Schulze 1000.

Kelsen then points out some, I think rather superficial, differences between the theoretical
and normative syllogism. First, while in the theoretical syllogism (1) “[t]he two premisses
have the same logical character: both are statements,” in the normative syllogism (3) “[...] the
two premisses have different logical characters: the major premiss is a general norm, while
the minor premiss is a statement™. Second, and related, while the theoretical syllogism is
concerned with the truth of statements about properties of things,* the normative syllogism
is concerned with the validity or — what is problematic, but for Kelsen the same*” — existence
of norms for the behaviour of persons.*® According to Kelsen, “[...] there is no [...] analogy
between the truth of a statement and the validity of a norm,”** because while “[...] the truth
of a statement is not conditional on the act by which it is made, [...] the validity or existence
of a norm is conditional on the act by which it is posited™. Hence Kelsen’s positivist credo:

32 Citing from both Immanuel Kant’s ‘Critique of Pure Reason’ (ibid. 79) and David Hume’s “Treatise of Human
Nature’ (ibid. 86), Kelsen concludes that “[...] an Ought cannot be derived from an Is” (ibid. 86). However, if our
argument’s major premise is a norm, why shouldn’t we be able to derive another norm as the conclusion of our
argument?

3Kelsen (n 1) 231.

*Ibid. 231.

»Ibid. 232.

* Of course, persons — see Bentham, ignore Kant — are not only, but also things.

¥7“That a norm is ‘valid’ means that it exists. A norm which is not ‘valid’ is not a norm since it is not an existing
norm.” See Kelsen (n 1) 28; and Kelsen (n 11).

3 According to Kelsen’s (n 1) General Theory of Norms “[...] a statement [...] is true or false,” (ibid. 42) (emphasis
removed) and “[...] nothing more than a proposition [...]” (ibid. 152) “[...] about things or events,” (ibid. 129),
in contrast “[a] norm is valid for certain individuals, for a certain area, and for a certain time,” (ibid. 28) and “[its]
object [...] is the behaviour of a being endowed with reason and will, that is [...] human behaviour” (ibid. 89).
#1bid. 175.

407bid. 170.
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“No imperative without an imperator, no norm without a norm-positing authority[.]”*' That
is, while “[t]he statement “The earth revolves around the sun’ is true — if it is true [!] —
whether or not anyone actually thinks it or utters it,”* the norm “[t]hat murder is to be
punished by death is valid only if this norm is posited by the legislator”*. Which is also why,
I think, Kelsen points out that “[t]he truth of a statement cannot be repealed by derogation,
as can the validity of a norm™*. However, think of the retraction not of a statement’s truth,
but what could be its ‘existence’ or ‘validity’* Statements, I think, are fraught with the very
same or similar problems as norms, only, unless you believe in God, what makes them true
is not a legislator, but reality herself.* Which is also why Kelsen seems (!) to speak in tongues
or think in circles when he says that “[a] statement [...] is true — if it is true [...]”". ‘No truth
without reality; one could say.*,* What the legislator is to the validity of norms, reality is to

“71bid. 234.
“71bid. 229.
“1bid. 171.

*1bid. 171; for more, also cf. Kelsen Hans, ‘Derogation’ in Ota Weinberger (ed.), Essays in Legal and Moral
Philosophy (trans. by Peter Heath, Springer 1973) 261.

* Statements are not only propositions, but also assertions of propositions, which is why Bulygin (n 5) 146
says: “[T]here are two opposed views on the nature of norms [...] the hyletic and the expressive conception of
norms.” And adds that “[...] the controversy between Kelsen and Weinberger [n 5] fits admirably well into these
two categories,” outlined in Alchourrén Carlos E., Bulygin Eugenio, “The Expressive Conception of Norms’ in
Hilpinen Risto (ed.), New Studies in Deontic Logic (Springer 1981) 95. In Weinberger’s hyletic conception norms,
like propositions, are abstract normative sentences which can be obligatory, forbidden or permitted (Op, O p,
Pp) (ibid. 96). In Kelsen’s expressive conception norms are commands (!p), that is, like assertions, results of
speech acts (ibid. 97). While in the hyletic conception normative sentences can be negated (Op and O p) in the
expressive conception norms can only be promulgated and derogated (!p and jp) (ibid. 105). Bulygin (n 5) 148
concludes: “The expressive convention of norms precludes the very possibility of a logic of norms: if normativity
consists in a certain use of language and norms are expressions of illocutionary acts, then there are no logical
relations between norms.”

4 Roman Goddess Terra Mater, ‘Mother Earth’, like Justitia (see footnote no. 103), is a woman.
47See n 42, that is, Kelsen (n 1) 229.

* According to Kelsen himself “[...] a statement is true[,] if it agrees [...] with the reality it is about” (ibid. 175);
similarly Karl Popper who, in the talk on ‘Die Logik der Sozialwissenschaften’ cited by Kelsen (ibid. 191) and
published in Adorno Theodor W. et al. (ed.), Der Positivismusstreit in der deutschen Soziologie (Luchterhand
1969), explains that “[w]ir nennen eine Aussage ‘wahr, wenn sie mit den Tatsachen iibereinstimmt oder den
Tatsachen entspricht oder wenn die Dinge so sind, wie die Aussage sie darstellt,” (ibid. 117) what he calls
the ‘absolute[r] oder objektive[r] Wahrheitsbegriff” as, he points out, it has been ‘rehabilitated’ by Alfred Tarski*
(ibid. 117), a Polish logician and mathematician who in an article on ‘Der Wahrheitsbegriff in den formalisierten
Sprachen’ (1935) Studia Philosophica 261 translated from his dissertation writes: “[E]ine wahre Aussage ist eine
Aussage, welche besagt, dass die Sachen sich so und so verhalten, und die Sachen verhalten sich eben so und
so,” (ibid. 268) and explains that “[...] ‘es schneit’ ist eine wahre Aussage dann und nur dann, wenn es schneit”
(ibid. 269).

* Tarski, born Tajtelbaum in Warsaw, was Jewish and emigrated to the United States where, like Kelsen, he
first taught at Harvard and then from 1942 until his retirement at the University of Berkeley in California; for
his biography read Feferman Anita Burdman, Feferman Solomon, Alfred Tarski. Life and Logic (Cambridge
University Press 2004).
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the truth of statements. A yardstick to be measured against.”® Only, whereas in case of reality
you got one stick, in case of law and morality — if like Kelsen you’re not a jusnaturalist, but
a legal positivist — many. Which, unlike with reality, makes not only your view of,”! but law
and morality themselves relativistic.”> According to Kelsen, “[j]ust as the existence of a fact
cannot follow logically from that of another fact — the ways of thought [Denken] are not
the ways of existence [Sein] — so the existence of a norm [...] cannot follow logically from
the existence of another norm”. However, only because from the truth of a statement the
existence of a fact can't follow — that being the privilege of reality — this doesn’t mean that
the supposed truth of one statement can't imply, not that another statement is, but should
be true too. Similarly, only because from the existence or validity of a norm that of another
norm can’t follow — that being the privilege of the legislator or judge — this doesn’t mean
that the supposed validity of one norm can’t imply, not that another norm is, but should
be valid as well. Logic, remember, is about consistency or the validity of arguments, it says
nothing about the truth of the statements and the validity of the norms in their premisses and
conclusions.” Be that as it may, for Kelsen, I disagree, there can be no analogy between the
truth of a statement and the validity of a norm and with that we get into his main argument.
Hear, hear!

Remember that, according to Kelsen, the validity of an individual norm — the conclusion —
can only follow from the validity of the general norm and the truth of a statement — the major
and minor premiss — if it is implicit in the validity of this general norm and the truth of that
statement.” Kelsen, however, claims: “[A]bove all, the validity of the individual norm cannot
be implicit [!] in the validity of the general norm and the truth of the statement, because
the validity of a norm is conditional upon the act of will [!] of which it is the meaning,” and
“[s]ince an act of will of which the individual norm is the meaning must intervene between
the validity of the general norm and that of the corresponding individual norm, the validity
of the individual norm cannot follow logically — i.e. by a thought-process — as the truth of
an individual statement follows from that of the corresponding general statement”*. That

%0 According to Kelsen, morality, although separate from, for the law is a ‘yardstick; see Hans Kelsen, Pure Theory
of Law (trans. by Max Knight, University of California Press 1967) 66.

*! According to Einstein’s theory of ‘special relativity’ — see Einstein Albert, “Zur Elektrodynamik bewegter
Korper’ (1905) 17 Annalen der Physik 891 — not only space is relative, because “[e]in starrer Korper, welcher in
ruhendem Zustande ausgemessen die Gestalt einer Kugel hat, hat [...] in bewegtem Zustande — vom ruhenden
System aus betrachtet — die Gestalt eines Rotationsellipsoides [...],” (see ibid. 903) but time is relative too, since
“[s]ind in den Punkten A und B von [Koordinatensystem] K ruhende, im ruhenden System betrachtet synchron
gehende Uhren vorhanden, und bewegt man die Uhr in A mit der Geschwindigkeit v auf der Verbindungslinie
nach B, so gehen nach Ankunft dieser Uhr in B die beiden Uhren nicht mehr synchron, sondern die von A nach
B bewegte Uhr geht gegeniiber der von Anfang an in B befindlichen [...] nach” (see ibid. 904).

*2See Kelsen (n 50) 67 who says: “[R]elative morals cannot [...] provide an absolute standard for the evaluation
of a positive legal order. [...] But this does not mean that there is no such standard — every moral system can
serve as such.”

3Kelsen (n 1) 233.

> All it says, is that if (1) the argument is valid and (2) statement and norm in its antecedent true and valid, then
(3) the norm in its consequent must be valid, see footnote no. 18 f.

% See Kelsen’s way of rewording the classic ‘implied by’ to ‘implicit in’ at Kelsen (n 28).
*¢Tbid. 234 (emphasis added).
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is, Kelsen claims that the “[...] individual norm [...] must — like any other positive’” norm
— be the meaning of a real act of will distinct from the real act of will whose meaning is the
general norm to which the individual norm corresponds”®. According to Kelsen these “[...]
are two wholly different acts of will”**. That is, according to Kelsen “[t]he relation between
the general norm and the corresponding individual norm is not an immediate relation: it
is only a mediate relation, mediated by the act of will of which the individual norm is the
meaning”®. But why?

Kelsen explains that “[t]he general norms posited by the legislator normally concern future
behaviour which the legislator does not, and cannot foresee™®'. He points out that “[...] it
would be an absurd fiction to suppose that in the legislator’s act of will of which the general
norm is the meaning, there are already implicit all the possible acts of will whose meanings
are the individual norms corresponding to the general norm™?. “The authority [...],” Kelsen
says, “[...] which posits the general norm [...], that all people are to keep their promises,
cannot will that Maier is to keep his promise to Schulze to pay him 1000, since it cannot know
beforehand that at some point in the future someone called Maier will promise someone
called Schulze to pay him 1000,” and adds: “[One] cannot will that of which [one] knows
nothing[.]”* But how then, Kelsens asks, “[...] does the positing of [the] individual norm
corresponding to the general norm [...] come about?”*

Kelsen explains that “[t]he positing of the individual norm [...] presupposes the recognition
of the applicable general norm on the part of the court which is competent to apply it,”
because “[...] the act of will whose meaning is the individual legal norm [...] can occur only
as a result of the recognition of the validity of the general norm™®. A judge can, Kelsen points
out, “[...] recogniz[e] the validity of the general norm,” but can also “[...] for some reason
or other — for example, because he considers it unjust [!]% to apply the general norm to the
concrete case — not recognize its validity for the present case and so not posit the individual
norm”¥. In this respect, Kelsen adds, “[...] there is no difference between morality and law;*®

and points out that “[...] in the fact that this recognition of the validity of the general norm

%7 According to Kelsen’s ‘legal and ethical positivism, a positive norm is “[a] norm posited by an act of will
occurring in reality;” (ibid. 4) and all norms “[are] posited by [...] human acts of will” (ibid. 4). According to
‘natural law theory’, Kelsen points out, “[...] norms do not have to be posited by any act in order to be valid. For
[...] there are norms which are immediately valid [...] since they are given in reality or ‘nature”” (Ibid. 4 f.)

8 1bid. 235.
*1bid. 236.
Tbid. 234.
Tbid. 238.
©Tbid. 238.
% 1bid. 236.
*Ibid. 239.
Tbid. 239 (emphasis added).

®It’s surprising, how similar Kelsen’s legal positivist position is to that of jusnaturalists, difference being that,
according to Kelsen, there is no one ‘true; objective morality.

1bid. 239.
*7Tbid. 239.
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is a necessary condition for the positing of the corresponding individual norm,” consists “[t]
he so-called autonomy of morality”®. According to Kelsen, “[i]f in a concrete case, for some
reason or other, the recognition of the validity of the general norm [...] and consequently
the positing of the corresponding individual norm does not result in any act of will on the
part of the individual, the individual norm does not become valid and cannot become valid
by means of the logical thought-process of an inference™”.

Kelsen, who distinguishes between morality and moral science, respectively law and legal
science,” concludes that, while “[...] it is obvious and unproblematic that [...] [logical]
principles are applicable to [legal thinking]” as far as moral and legal science are concerned,”
because “[l]egal thinking cannot create or repeal norms [...] [and] cannot make anylegal norm
valid or invalid,”” as far as morality and law are concerned, “[...] there is no justification for
the assumption that there can be normative syllogisms in which the validity of an individual
categorical norm follows logically from the validity of the general hypothetical norm to
which it corresponds™*. “[C]ases concerned with the making-valid and the making-invalid
of norms,” Kelsen says, “[...] cannot be effected by thinking, not even ‘legal’ thinking. [In
this sense] [t]here can be no such thing as ‘legal thinking’[.]””* I doubt that.

3. Another Resolution of Kelsen’s Conundrum:
of Logic in Law with Autonomy of Morality’®

I believe there is such a thing as legal reasoning, that the syllogism of traditional
propositional logic is applicable to norms and that the validity of an individual norm can
follow logically from the validity of the corresponding general norm. In other words, I think
Kelsen is wrong. But, Kelsen is right I think, because like him I believe in the autonomy
of morality, that the recognition of the general norm’s validity is a necessary condition for
the validity of the corresponding individual norm — and vice versa.”” In the following,
I propose an alternative interpretation of Kelsen’s argument that argues for the applicability
of the syllogism of traditional propositional logic to norms and the need for recognition

“Tbid. 237 (emphasis added).
7°Tbid. 237.

! According to Kelsen, “[i]t is essential to distinguish between a norm and a statement about [...] a norm [...],
between normative science and the object of its cognition [...], between ethics and morality [...], and between
legal science and law” (ibid. 154).

21bid. 245.
73 Ibid. 245.
7Ibid. 252.
7> Ibid. 245.
¢ Of course, the argument is also for ‘logic in morality with the autonomy of law’.

77That is, the general norm is valid, if its individual norms are valid; and individual norms are valid, if the general
norm is valid; cf. the concept of ‘reflective equilibrium’ (see footnote no. 107) which looks circular, but isn't,
because in law — just like reality in science — morality can serve as a separate standard for the evaluation of
an individual norm’s validity.
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of the validity of these norms. That is, I argue for legal reasoning without giving up the
autonomy of morality.

3.1 A Problem with Kelsen’s “Theoretical Syllogism’

To begin with, I think, Kelsen’s understanding of the ‘theoretical syllogism’ is problematic.
It is riddled with some of the very same problems” and sets an unrealistically high bar for
a possible ‘normative syllogism. According to Kelsen, “[...] the validity of the individual
norm is not implicit in that of the general norm as the truth of an individual statement is
implicit in that of a general statement”. But, how is the truth of an individual statement
implicit in the truth of the corresponding general statement? All logic claims, remember the
textbook cited by Kelsen, is that “[w]e can know our conclusions to be true only when we
know both that the premisses are true and they imply the conclusion™. In other words, if an
argument is valid — that is, of valid logical form — and both of its premisses are true, then
its conclusion must be true too. In the ‘nice’ example provided by Kelsen:

All humans are mortal.
Socrates is human. (4)
F Socrates is mortal.

the argument has the valid logical form of modus ponens (2) and both major and minor
premiss are true, therefore the conclusion must be and is true — most likely we won't
encounter any immortal human beings* — and all is hunky-dory. However, let’s see what
happens in the less congenial example provided by Kelsen’s fellow Austrian philosopher of
science Karl Popper:*

All swans are white.
This bird is a swan. (5)
This bird is white.

78 See the comments about the similarity of statements and norms at footnote no. 35.
7Ibid. 238 f.
% Tbid. 229.

81 We can’t be sure: heed the cautionary tale of the ‘inductivist turkey’, or the chickens who “[...] expect food
when they see the person who usually feeds them,” but at last “[t]he [wo]man who has fed the chicken every
day throughout its life [...] wrings its neck instead[.]” See Russell Bertrand, The Problems of Philosophy (Henry
Holt & Co 1912) 98.

82The example is used by Popper Karl, Logik der Forschung. Zur Erkenntnistheorie der Modernen Naturwissenschaft
(Springer 1935) 1, who says: “Bekanntlich berechtigen uns noch so viele Beobachtungen von weiflen Schwinen
nicht zu dem Satz, dafd alle Schwine weif3 sind,” and before that by Mill (n 30) 20, who writes: “That all swans are
white, was a uniform experience down to the discovery of Australia”
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That argument also has the valid logical form of modus ponens (2) — hence it is a valid
argument — but, since Down Under®’ some swans happen to be black, its major premiss is
false. And, because its major premiss is false, even though the argument is valid, we cannot
know what its conclusion must be. It could be true, it could be false.®* In case we encounter
not a mute European ‘cygnus olor, but a more vocal Australian ‘cygnus atratus, both can
get pretty aggressive,* the conclusion is, quite evidently,* false. And, since the conclusion is
false, according to other forms or rules of inference like modus tollens (7) (ct. appendix), one
of the premisses must be false too, either the bird is not a swan or not all swans are white.*”
Logic is nice, very nice, but all it does, is ensure consistency. It can tell us that if an argument
is valid and its premisses true, the conclusion must (!) be true too; and that if an argument
is valid and its conclusion false, one of the premisses must (!) be false as well. It can’t tell us
whether and which® premisses and conclusion are (!) true or false.*” As Kelsen himself rightly
points out “[i]t should be noted that logic does not claim that [a statement is true] [...], but
rather that if it is true [...], then [...] [the conclusion] is true[.] [...] Whether [a statement]
is true [...] is something to be determined by some other science than logic.”*® Right! But,

8 Popper, born to parents of Jewish descent in Vienna, in 1937 emigrated to New Zealand and then England
where until his retirement he taught at the University of London, see Popper Karl, Unended Quest. An Intellectual
Autobiography (Routledge 1992).

8 See truth table (1) where if either of the arguments two premisses ‘A — B’ and ‘B’ is false (rows 2-4), its
conclusion ‘B’ can be either true (row 3) or false (rows 2 and 4).

% All generalizations are in danger of being overbroad and causing bias and prejudice.
% Evidence, that the conclusion is false, is what makes us question our premisses.
8 Either ‘A —» B, B |— ~A’or ‘A, "B |— (A — B), but something must give, see footnote 99 and the following.

8 What is known as the ‘Duhem-Quine Thesis’ after French physicist and philosopher of science Pierre Duhem,
La Théoirie Physique. Son Objet, Sa Structure (Librairie Philosophique J. Vrin 2015 [1906]) 259 f, according to
whom “[u]n physicien [qui] se propose de démontrer I'inexactitude d’'une proposition [...] ne se borne pas a
faire usage de la proposition en litige; il emploie encore tout un ensemble de théories[.] [...] si le phénomene
prévu ne se produit pas, ce nest pas la proposition litigieuse seule qui est mise en défaut, cest tout Iéchafaudage
théorique dont le physicien a fait usage; la seule chose que nous apprenne lexpérience, cest que, parmi toutes
les propositions qui ont servie a prévoir ce phénomeéne et a constater qu’il ne se produisait pas, il y a au moins
une erreur; mais ou git cette erreur, cest quelle nous dit pas,” and American logician Willard Van Orman Quine
who helped Alfred Tarski (n 49) get to the United States, and in his Pursuit of Truth (Harvard University Press
1992) 13 f. explains: “In order to deduce an observation categorical from a given hypothesis, we may have to
enlist the aid of other theoretical sentences and of many common sense platitudes that go without saying, and
perhaps the aid even of arithmetic and other parts of mathematics. In that situation, the falsity of the observation
categorical does not conclusively refute the hypothesis. What it refutes is the conjunction of sentences that was
needed to imply the observation categorical. In order to retract that conjunction we do not have to retract the
hypothesis in question; we could retract some other sentence of the conjunction instead.”

% See also Harman Gilbert, Change in View. Principles of Reasoning (The MIT Press 1986) 5 who, as an anonymous
reviewer has pointed out — owe you coffee and croissant, thank you! — distinguishes on the one hand reasoning
like modus ponens with both beliefs (chapters 1-7) and intentions (chapters 8-9) from, on the other hand,
argument with principles of belief revision like for example the ‘get back principle’ (ibid. 58), ‘clutter avoidance’
(ibid. 55), ‘minimal change’ (ibid. 59) and ‘logical closure’ (ibid. 12): “[T]here is something wrong with
one's beliefs [or intentions, cf. ibid. 82 f.] if there is a proposition logically implied by them which one does not
already believe. In that case one should either add the implied proposition to one’s beliefs or give up on one of
the implying beliefs.” (Ibid. 12.)

% Kelsen (n 1) 229.
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that doesn’t make logic useless, quite the contrary. As the textbook cited by Kelsen points
out “[if] a scientist [...] wish[es] to determine whether a possible hypothesis, which would
account for the phenomena [s]he® is investigating, is true or false [...] [t]he consequences
are deduced, and, when possible tested. If the implied consequence is false, there is no reason
to accept the hypothesis; if the implied consequence is true, then the hypothesis may be
true”*? Kelsen even quotes his fellow émigré® “[...] Popper [directly] [who] says: “The most
important function of pure deductive logic is that of an organon of criticism [...]7** and who
in the cited 1961 talk on ‘Die Logik der Sozialwissenschaften’ before the ‘Frankfurt School’
in an after the war Tiibingen,” goes on to explain that “[w]e can say: if all premisses are true
and the inference valid, the conclusion must be true too; and hence, if in a valid inference the
conclusion is false, it it is not possible for the premisses to all be true,”® and for that reason
speaks of deductive logic as “[...] not only the theory of the transmission of truth from the
premisses to the conclusion, but [...] also the theory of the re-transmission of falsehood from
the conclusion to at least one of the premisses™’. To sum up, if the ‘theoretical syllogism’
— other than about an argument’s validity or consistency — doesn't say anything about the
truth of the statements in its premisses and conclusion, why should we expect the ‘normative
syllogism’ to say anything about the validity of the norms?

3.2 Another Solution for a Kelsenian ‘Normative Syllogism’

If, like the ‘theoretical syllogism, we understand the ‘normative syllogism” as — apart from
an argument’s validity or consistency — saying nothing about the validity of the norms
in its major premiss and conclusion, the need for claiming that, unlike in the ‘theoretical
syllogism;, in the ‘normative syllogism’ the validity of the individual norm in its conclusion,
isn’t implicit in the validity of the general norm in its major premiss, magically disappears.

°1 Susan L. Stebbing in the United Kingdom was the first woman to in 1933 be appointed to a full professorship
in philosophy at Bedford, then Royal Holloway, now King’s College in London, cf. Beaney Michael, Chapman
Siobhan, ‘Susan Stebbing’ The Stanford Enyclopedia of Philosophy (edited by Edward N. Zalta, Uri Nodelman, Fall
2022) < https://plato.stanford.edu/entries/stebbing > accessed 20 November 2009.

%2 Stebbing (n 18) 8.

% Hans Kelsen (n 3), Karl Popper (n 82) and Alfred Tarski (n 48) all published in German before the stupidity
of Nazism, together with many other scientists, intellectuals and artists, drove them out of — Kelsen (n 2),
Popper (n 83), Tarski (n 49) — and darkness into the once brilliant German speaking world, cf. Watson Peter,
The German Genius. Europe’s Third Renaissance. The Second Scientific Revolution and the Twentieth Century
(Simon & Schuster 2010).

%4 Karl Popper, cited in: Kelsen (n 1) 191.

% Popper’s talk launched the ‘Positivismusstreit’ between him and the ‘Frankfurt School’ of Max Horkheimer,
Theodor W. Adorno and Jiirgen Habermas, cf. Adorno Theodor W. et al. (ed.), Der Positivismusstreit in
der deutschen Soziologie (Luchterhand 1969).

% My translation of his talk held and published in German: “Wir kénnen sagen: Wenn alle Pramissen wahr
sind und der Schlufd giiltig ist, dann muf [!] auch die Konklusion wahr sein; und wenn daher in einem giiltigen
Schluf3 die Konklusion falsch ist, so ist es nicht moglich, dafl die Pramissen wahr sind” See Popper Karl, ‘Die
Logik der Sozialwissenschaften; in Adorno et al. (n 95) 116.

°71bid. 116; trans- and retransmission remind of ‘reflective equilibrium’ see footnote number 107.
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Sorry, but read that again!*® If we don’t want the individual norm in the conclusion of an
argument to be valid, we can either claim that, because the validity of the individual norm
isn’t implicit in that of the general norm, the argument is invalid — and give up logic®” —
or, if we feel more humble, question law'® and argue that the general norm in the major
premiss must be invalid. Of course, what we can also do, is take the easy way out and argue
that the statement in the minor premiss is false.’”’ Remember, that for a conclusion to
be true or valid, both the argument needs to be valid, that is, the conclusion must follow
from the premisses, and (!) its premisses must be true or valid. If, like Kelsen, we want to
deny a conclusion’s validity, we can either argue that the argument is not valid, that is, the
conclusion doesn't follow from the premisses, or we can argue the premisses aren’t true or
valid. We can give up logic or question law. Kelsen goes for the former, I go for the latter.
Why give up logic, when you can question law? Like Kelsen says himself: “[I]t would be
an absurd fiction to suppose that in the legislator’s act of will of which the general norm is
the meaning there are already implicit all the possible acts of will whose meanings are the
individual norms corresponding to the general norm.'” The legislator is not omniscient.
From time to time her'” general norms can and will turn out to be at least in part invalid,
that is, either overbroad or underinclusive. And, in case the application of a general norm
leads to what, we think, is an invalid individual norm, the corresponding general norm must
be, at least in part, invalid too. It is overbroad or underinclusive and must be narrowed or
broadened by way of teleological reduction or analogy. We must endeavour to make our
general norms consistent with our individual norms and since logic is what enables us to
assess that consistency, we shouldn’t sacrifice it: While logic without law is worth less, law
without logic is worthless.

This rather ‘technical’ fix has some very important consequences — it saves logic — but,
Ithink, otherwise fits quite well with Kelsen’s theory of law and morality. The price to pay is the
sacrifice of the ‘unquestionability’ of law’s validity. But, who wants that? — And, considering
that, according to Kelsen, a general norm’s validity in order to become an individual norm
must be recognized anyway, thats a small or no price to pay. Kelsen pays it too. But Kelsen
pays more, much more: he gives up logic. With the nickles and dimes, Kelsen gives away his
wallet and his bank account. If, for whatever reason, we want to refuse to posit an individual
norm, we don’t need to claim it isn't implied by the corresponding general norm, a norm
we must recognize anyway, we can just claim the general norm must be invalid, because the
individual norm is invalid. That’s enough. Anything more, is too much. We don’t need to
give up logic whole, bones and all,'** we can sacrifice a law. Although, in that it re-establishes
the analogy between the truth of a statement and the validity of a norm, this ‘small’ change

%1 try to write as clearly as possible, but sometimes my best isn’t good enough.

% Logic tells us ‘A — B, A, =B’ is inconsistent, that is, we must give up either logic and consistency — please don’t!
— one our premisses ‘A = B’and ‘A’ or conclusion ‘~B.

190 That is, we can argue ‘A, "B | ~(A > B)’ and give up general norm ‘A > B’
1 Or, we can argue, ‘A = B,~B |— ~A’ and give up statement ‘A’

102Kelsen (n 1) 238.

1% Tustitia, ‘Lady Justice, the Roman Goddess is depicted as a woman.

1] think I'm falling in love with you, crazy little diamond. May Niki be our angel.
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in interpretation is clearly against his word, it doesn’t do away with Kelsen’s theory of law
and morality. How so?

In my understanding, one of the central claims in Kelsen’s theory is what he calls the
‘autonomy of morality’ I think it’s one of the things which together with his relativistic
theory of justice make Kelsen Kelsen. According to Kelsen, the “[...] autonomy of morality
consists [...] in the fact that the application of a general norm to a concrete case [...] is
conditional upon the recognition of the validity of the general norm for the concrete case on
the part of the individuals whose behaviour is decreed to be obligatory by the general norms
of the [legal or] moral order”'®. That recognition depends on the standard used to assess
the validity of the general norm and, since, according to Kelsen’s ‘relativistic theory of value’
“[...] every moral system can serve as such[,] [...] the standard of evaluation is relative”'®.
If together with logic we insist on the consistency of the validity of general with individual
norms we give more weight to the autonomy of morality. In case a general norm of law
implies an individual norm that according to our morality shouldn’t be valid, we can argue
that the corresponding general norm shouldn’t be valid either. Consistency is what enables us
to not only transmit the validity of the general to the individual norm, but also to re-transmit
the invalidity of the individual to that of the general norm. It enables us to keep general
and individual norm in a ‘reflective equilibrium’'”” In giving us a separate standard for the
evaluation of the general and individual norms of law, the autonomy of morality provides
us with a way to critique the law without endangering its internal consistency. However, this
critique depends upon both the subject of that critique, morality, and its object, law, being in
themselves consistent. If we choose to give up the consistency of either law or morality, we
are also giving up the possibility for their critique.'*®

Moreover, if like Kelsen, you believe not in an ‘absolute’ but ‘relativistic theory of value,
logic and consistency — together with reality — are the only things that put any kind of
restriction on your law and morality. How much of a restriction, is up for debate, but you

105Thid. 237.
106 Kelsen (n 50) 67.

17 The term was coined by philosopher of law Rawls John, A Theory of Justice (Belknap Press 1971) 20, who uses
the method of “[...] going back and forth, sometimes altering the conditions of the contractual circumstances,
at others withdrawing our judgments and conforming them to principle,” in order “[to] find a description of
the initial situation that both expresses reasonable conditions and yields principles which match our considered
judgments duly pruned and adjusted,” whatis “[...] an equilibrium [!] because atlast our principles and judgments
coincide;” and “[...] is reflective [!] since we know to what principles our judgments conform and the premises
of their derivation”. Rawls got the idea, see his footnote no. 7 on p. 20, from fellow American philosopher of
science Goodman Nelson, Fact, Fiction and Forecast (4™ ed., Harvard University Press 1983) 63 f., who puts it
more succinctly: “A rule is amended if it yields an inference we are unwilling to accept; an inference is rejected if
it violates a rule we are unwilling to amend”

1% Similarly Karl Popper who in the talk on ‘Die Logik der Sozialwissenschaften’ (n 95) that is cited by Kelsen points
out that “[d]ie wichtigste Funktion der reinen deduktiven Logik ist die eines Organons der Kritik,” (ibid. 115)
because “[...] alle rationale Kritik hat die Form, daf aus der zu kritisierenden Behauptung unannehmbare
Folgerungen abgeleitet werden. Gelingt es uns [...], dann ist die Behauptung widerlegt” (ibid. 116).
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shouldn’t give that up too.'” I believe that identity, sameness and similarity as three kinds
of ever looser ‘consistencies’ for the sake of possibility, predictability and justice — who but
bigots, tyrants and psychopaths likes injustice, unpredictability and impossibility? — make
for ever stronger restrictions,''’ but that is for another, longer article: developing a ‘natural
law’ out of nothing, but ‘consistency’

4. Appendix: Modus Tollens and the ‘Material Implication’

In an argument of the logical form of modus ponens, that is, ‘A > B, A | B (2), we from
the major premiss ‘All swans are white., together with the affirmation of its antecedent,
the minor premiss “This bird is a swan., have drawn the conclusion that “This bird is white’
(1). In the argument:

All swans are white.
This bird is not white. (6)

This bird not a swan.

we don't affirm the antecedent of the major premiss, but deny its consequent and draw
the conclusion that the antecedent’s negation must hold. This argument or inference (6) has

the logical form of so-called modus tollens:'"!

A>B,rB }rA )

Like modus ponens, modus tollens is a valid form or rule of inference, because
“[...] the premisses cannot be true and the conclusion false,” or what is the same “[...] the

19 Although I agree with the claim made by ‘Frankfurt School’ recruit Theodor W. Adorno that, just like in law, in
sociology “System und Einzelheit sind reziprok und nur in ihrer Reziprozitit zu erkennen,” as cited in: Habermas
Jirgen, ‘Analytische Wissenschaftstheorie und Dialektik, in Adorno et al. (n 95) 155, his disciple is, I think,
wrong in saying that this “[...] tiberschreitet [...] die Grenzen formaler Logik, in deren Schattenreich Dialektik
selber nicht anders scheinen kann denn als Schimare,” (ibid. 155) because logic doesn’t need to stop at first, but
can extend over second and ever higher orders. Also, I can't be but amazed at their fear of logic: “Argumente, die
sich der analytischen Wissenschaftstheorie anvertrauen, ohne auf deren Axiomata einzugehen [...] geraten in die
logische Hollenmaschine. [...] Damit [die Diskussion] tiberhaupt moglich sei, mufl sie nach der formalen Logik
verfahren. [...] Gedanken indessen, welche die kritische Selbstreflexion des Primats der Logik in sachhaltigen
Disziplinen fordern, geraten unvermeidlich in taktischen Nachteil. Sie miissen mit Mitteln, unter denen die
logischen sich behaupten, tiber Logik nachdenken” Adorno Theodor W., ‘Einleitung), in Adorno et al. (n 95) 8.

0Tdea being, that (1) for the sake of possibility, you shouldn't make different decisions for one and the same,
identical case; (2) for the sake of predictability, you shouldn’t make different decisions for different cases of
the same type; and (3) for the sake of justice, you shouldn't make different decisions for cases of different, but
similar type. Which get’s you from (0) a reign of terror, over (1) enlightened absolutist rule, and (2) the iron rule
of law and order, to (3) our modern republican ideal of justice.

" Again, in simplified form; being a quantified statement, its major premiss ‘All swans are white’, would have to
be expressed not in propositional, but first order predicate logic as ‘Vx(Sx — Wx) read: for all objects x’, if X is
a swan, then ‘%’ is white, what, bird ‘0’ being such an object ‘x’, we would have to ‘instantiate’ to ‘Sb — W) read:
if ‘b’ is a swan, then ‘b’ is white, before we could argue that ‘Sb > Wb, Wb | ~Sb.
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truth of the premisses necessitates the truth of the conclusion,”''? what, again, can be proved
with help of a truth table:'"?

Table 2: Truth table for validity of modus tollens

A|B| (A-B) |A|™B) | > |rA
1 |T|T T F| F | T| F
2 | T|E F F| T | T| F
3 |F|T T F| F |T| T
4 | F|F T T| T |T|T

Modus tollens enables us to take the easy way out and if, our bird isn’t white, argue that it
isn’t, because it isn’t a swan, but a flamingo.""* However, if our bird, although not white, is
a swan, we must conclude that there is a swan that isn’t white or, what is the same,'*® not all
swans are white:

This bird is a swan.

This bird is not white. (8)

Not all swans are white.
that is, we make an argument (8) of the following logical form:''®
A,7B }r(A>B) )

which is part of the broader ‘definition’ of the material conditional (‘>’)"” and just like modus
ponens and modus tollens a valid form or rule of inference, because “[...] the premisses

12 Again, Stebbing (n 18) 6.

"3 The argument ‘A — B, B }- A’ is valid, if its premisses ‘A — B’ and ‘™B’ can't be true and its conclusion
‘rA false (see n 112), that is, if ((A = B) A ™B) — ~A’ is a tautology. Truth table (2) proves ((A —» B) A ~B) -
~A’ is a tautology, that is, true under all possible combinations of truth values for ‘A’ and ‘B’ (rows 1-4), hence
it’s always or vacuously true, its truth follows from nothing, but its form: ‘ |— ((A>B)AFB) > rA.

"4 Flamingos are pink, because with their brine shrimp they eat their carotenoids.

15 “There is a swan that isn’t white’ can be expressed in first order predicate logic as ‘Ix(Sx A Wx)” what is

the same as ‘m~Vx(Sx > Wx)’ or ‘Not all swans are white’.

16 Again, in simplified form; because, while we can argue ‘Sb, ~Wb |- (Sb A mWb)’ and, since ‘Sb A “Wb’ is
equivalent to ‘~(Sb —» Wb)’ (see n 117), also ‘Sb, ~Wb |- ~(Sb — Wb)) in order to get to quantified statements
like “There is a swan that isn't white. or ‘Not all swans are white’ we cannot use propositional, but have to use first
order predicate logic. Doing so, because bird ‘b’ is an object x’ from ‘Sb A ~Wb), read: ‘b’ is a swan and ‘b’ isn't
white, we can ‘instantiate’ that there is an object ‘x” which is a swan and which isn’t white or ‘Jx(Sx A ~Wx)’ what
is equivalent to ‘~Vx(Sx — Wx)’ (see n 115), read: it is not the case that for all objects “x} if ‘¥’ is a swan, then ‘%’
is white.

17The material conditional (‘=’) can be ‘defined’ syntactically by way of the equivalences ‘A - B=rA V B’ and
‘A - B=r(A AB)’ or semantically by way of a truth table where ‘A — B’ is false if ‘A’ is false and ‘B’ is true (row
2) and otherwise true (rows 1, 3, 4).
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cannot be true and the conclusion false,”''® what we, once more, can prove with the help of

a truth table:'"

Table 3: Truth table for validity of A, ~B |— ~(A->B)

A (A|A|"B)| > | ~(A>B)
1|T|T| T|E| E F
2 |T|E| T |T| T|T T
3 |F|T| F |F| F |T F
4 F | F F F T T F

18 One last time, Stebbing (n 18) 6.
9 Argument ‘A, ~B |— (A — B)is valid, if its premisses ‘A’ and ‘B’ can’t be true and its conclusion ‘~(A —
B)’ false (see n 118), that is, if ‘(A A ™B) = (A — B)’ is a tautology. Truth table (3) proves (A A ™B) = ~(A -
B) is a tautology, that is, true under all possible combinations of truth values for ‘A” and ‘B’ (rows 1-4), hence
it’s always or vacuously true, its truth follows from nothing, but its form: ‘ |- (A A ~B) - ~(A - B).
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Treatise

Diskursivni model aplikace prava

Discoursive Model of Application of Law

Vojtéch Jarkovsky

Vojtéch Jarkovsky je studentem posledniho rocniku magisterského studia na Pravnické
fakulté Masarykovy univerzity. Predmétem jeho zdjmu je obecnd hermeneutika, a zvlasté
hermeneutika prava, vietné diskursivni teorie pravni metodologie. Tomuto tématu se vénoval
jiZ ve své prdci SVOC.
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Abstrakt

Jirgen Habermas vénoval velkou ¢ast zivota diskursivni teorii, vychazejici z jeho filosofe
komunikativniho jednani. Tato teorie nachazi své uplatnéni i v prostoru prava. Zde se
nicméné soustfedi primarné na nejfundamentalnéjsi otazky prava jako takového. Sviij
prostor ma nicméné i v prostredi aplikace a interpretace prava. Pravé vymezeni prostoru
diskursivni teorie v aplikaci prava je hlavnim cilem tohoto ¢lanku. Za tim tcelem je nezbytné
vymezit diskursivni metodologii prava, najit analyticky citlivé vymezeni aplikace prava
a prozkoumat hlubinu aplikace prostfednictvim perspektivy diskursu.

Kli¢ova slova: diskursivni teorie, diskursivni metodologie, aplikace prava, spravni pravo

Abstract

Jirgen Habermas devoted a large part of his life to discursive theory, based on his
philosophy of communicative action. This theory also finds application in the field of law.
In wich, however, it focuses primarily on the most fundamental questions of law as such.
Nevertheless, the theory also has place in the application and interpretation of law. The main
objective of this article is to define the scope of discursive theory in the application of law.
To this end, it is necessary to define the discursive methodology of law, find an analytically
sensitive definition of the application of law, and explore the depth of application through
the perspective of discourse.

Keywords: discursive theory, discursive methodology, application of law, administrative law
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Uvod

Interpretace a aplikace prava patfi prinejmensim od hermeneutické revoluce 19. stoleti
mezi nejvyznamnéjsi a nejzivéjsi otazky pravnického mysleni.! K tomuto tématu vznikaji
mnohé diskuse a pribyvaji nova témata a nové sméry, jejichz prizkum je tfeba povazovat
za mimoradné vyznamny, nebot metodologie aplikace prava primo realizuje podstatu prava
samotného.

Mezi recentni, jakkoliv jiz ne zhavé prispévky k této diskusi patii bez dalsiho i diskursivni
teorie Jirgena Habermase, které v ceském pravnim prostiedi nebylo vénovano nikdy mnoho
prostoru.” Cilem tohoto ¢lanku je prispét alespon ¢aste¢né k napravé tohoto prehlédnuti
¢eské pravni teorie a pomoci tak k jejimu dal$imu rozvoji.

Otazkou, kterou si v této praci kladu, je, v jaké mire Ize diskurzivni teorii, a z ni plynouci
vice ¢i méné konkrétni predpoklady a pravidla vedeni diskursu, budovanou ptivodné na
urovni legitimace samotného prava jako takového, pouzit pfi aplikaci prava pfi respektu
k pozadavkim kladenym pravem na jednotlivé procesy. Pritom povazuji za zcela nezbytné
uzit takového konceptu aplikace prava, ktery umozni dostate¢né prozkoumani diskursivnich
pravidel v celku prava. Na jednotlivych aplika¢nich procesech se pokusim demonstrovat
prostor pro komunikativni racionalitu i pro jednotliva pravidla diskursu.

Za svij prvni tkol tak povazuji vymezeni samotné koncepce diskursivni teorie Jiirgena
Habermase. Jeho teorie prosla pomérné slozitym vyvojem a nelze ji povazovat za v case
neproménlivou. Pracovat budu s jeji novéjsi variantou, kterd nepracuje s konceptem
konsensualni pravdy vzchazejici z diskursu. Bude se mi tedy jednat o variantu, v niz je
vysledkem diskursivniho procesu nikoliv jedind moznd pravda, ale aktualné nejlepsi mozny
vysledek.” Nebudu rovnéz vychazet ze, snad slavnéjsi, variace této teorie z pera Roberta
Alexyho, jejiz vychodiska jsou oproti teorii Habermasové silné non-pozivitistickd.* Tato
prace vychazi z vychodiska mozného pojmového odlouceni prava a moralky, tato teorie
by pro ni tedy nebyla vhodna. Soustredit se pfitom nebudu tolik na filosofické ukotveni
diskursivni teorie, jako spiSe na jeji jednotliva pravidla, ktera povazuji za dulezitéjsi pro

'K pocatkiim moderni hermeneutiky viz Stephan Meder, Mifiverstehen und Verstehen (Mohr Siebeck 2004) 9.
Ten je pokladéd k Savignymu (Friedrich Carl von Savigny, System des heutigen romischen Rechts [Berlin Veit
1840] 213) a Schleiermacherovi (Friedrich Schleiermacher, Hermeneutik und Kritik [pivodni datum publikace
1938, Suhrkamp 20117).

2 Katarzyna Zak Krzyzankova, Prdvni interpretace — Mezi vysvétlovinim a rozuménim (Wolters Kluwer
2019) 240-248; Tomas Sobek, Pravni mysleni (Ales Cen&k 2011) 130-137; Luka$ Hlouch, Teorie a realita
pravai interpretace (Ale§ Cengk 2011) 162-204; nebo Jan Tryzna, Prdvni principy a pravni argumentace
(Auditorium 2010) 88-90, 93-96. Posledni jmenovany vychazi mj. z Eveline T. Feteris, Fundamentals of Legal
Argumentation (Springer Dordrecht 2017) 77-93, 117-154. Ne€inim si pfitom narok na Gplné vyjmenovani
ptispévki, jedna se jen o vybér nejzajimavéjsich. Zvlastni postaveni pak ma Tatiana Machalova, Tradice
a perspektivy racionalistického pravniho mysleni (Masarykova univerzita 2004), na kterou navazuje tieba pravé
Hlouch.

*Maeve Cooke, ,,Meaning and truth in Habermas’s pragmatics* (2001) 9 (1) European Journal of Philosophy
1,8.

*Viz ostatn¢ Robert Alexy, Recht, Vernunft, Diskurs (Suhrkamp 1995) 174. Netvrdim, Ze Habermasova teorie
neni non-pozitivisticka, tento jeji zaklad se vSak vyraznéji neprojevuje pii aplikaci prava. Pfi snizeni narokd by
pfitom bylo mozné prirozenopravni prvky zcela vyloucit.
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otazku aplika¢niho diskursu. Pro¢ tuto teorii povazuji za uzitecnou? Souhlasim s jejim
hlavnim autorem, Ze je to nejen argumentace v procesu pouzitd, ale rovnéz samotna
struktura procesu, co ovliviiuje kvalitu vysledki. Pro co nejkvalitnéjsi zavéry je tedy potieba
prozkoumat proces sam. V praci vymezena pravidla by pak méla vést k maximalizaci
schopnosti diskursu generovat co nejlepsi vysledky.

Druha kapitola pripravi terminologické zazemi pro samotny rozbor otazky aplika¢niho
diskursu. Jedna se v prvé fadé o nutnost fadného vymezeni pojmu aplikace prava. Ten je
sice v domacim prostfedi zazity, osobné vsak jeho uchopeni povazuji za spi$e nestastné.
Pojem, jak je v soucasnosti chapdn, se mi nezda neurdcity ¢i nejasny, jako spiSe nevhodny.
Oddéluje pomérné silné jednotlivé formy projevu prava ve svété, aniz by pro to bylo dobré
ospravedlnéni, a redukuje tak nase mysleni o pravu. Takové vymezeni by pfitom mohlo byt
nevhodné pravé z hlediska diskursivni teorie, kterou zde povazuji za relativni, tj. vyuzitelnou
vriznémrozsahu projednotlivé formyaplikace prava, pficemz v kontextu toho, co standardné
rozumime aplikaci préava, tj. aplikaci prava soudy, je jeji vyuziti nejproblematictéjsi.
Poslednim zminénym tématem se tak zabyva posledni, synteticka kapitola. Jejim cilem
bude vzit pravidla vedeni diskursu, jak je nastinim v kapitole prvni, a vymezit jejich prostor
v aplikaci prava, kterou terminologicky pojmu podle ¢asti druhé. Vysledkem prace by tak
méla byt demonstrace, jakkoliv jisté ne hloubkova, miry uplatnéni pravidel pro vedeni
diskursu v jednotlivych procesech aplikace prava. Takova analyza tedy nema byt detailnim
prizkumem, jako spi$e typovym nastinénim.

Vysledek prace by tedy mél ukazat, jaky je prostor pro realizaci diskursivnich pravidel
v jednotlivych typech aplikace prava tak, aby bylo mozné generovat v nich co nejlepsi
vysledky zaloZené na korektnim procesu aplikace samé.

1. Diskursivni teorie

Po vzoru etiky mizeme i v pravni metodologii rozliSovat tfi Grovné jejiho zkoumani’
Prvni Grovni, které je nejen v nasem prostoru vénovano velké mnozstvi prostoru, je Groven
materialni. Ta nam muize poskytnout vécné argumenty ovliviiujici vysledek procesu aplikace,
pripadné interpretace prava. Mize nam pomoci v procesu hledani nejspravnéjsiho mozného
feSeni projednavaného pripadu tim, ze nam poskytne dobré divody pro konkrétni zavér.
Stejné tak nam muize pomoci v analyze poskytnutych divodt (argumentil), posouzeni,
zda jsou korektni, ¢i nikoliv. ¢ Jednd se v podstaté o slozku zabyvajici se obsahem procesu
argumentace.

Vedle ni stoji proceduralni slozka metodologie. Ta ndm neposkytuje argumenty rozhodné
pro vysledek procesu, ale strukturuje proces sam. Ukazuje ndm, za jakych podminek

Ve smyslu, v jakém rozliSujeme naptiklad materialni a proceduralni etické teorie. Ob¢ kategorie jsou piitom
mimofadné vyznamné. Charles Tylor, ,,Sprache und Gesellschaft in Axel Honneth, Hans Joas, Kommunikatives
Handeln. Beitrige zu Jiirgen Habermas’ ,, Theorie des kommunikativen Handelns“ (Suhrkamp 1986) 44-45.
Nad zminénymi kategoriemi stoji metaetika, zabyvajici se zakladem jednotlivych teorii.

¢Tak je tfeba dbat obzvlastni opatrnosti pfi pouziti tzv. argumentacnich fault, tedy argument ¢i figur, které
mohou snadno postradat vécny obsah. Viz Marek Kacer, Argumentacné fauly v prave (Leges 2022). Ze
zahrani¢ni literatury napt. Thomas Bustamante, Christian Dahlman (eds), Argument Types and Fallacies in
Legal Argumentation (Springer Cham 2015) 3-91.
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a predpokladti muzeme naplnit ucel daného procesu. Naptiklad dojit - za pomoci
materidlnich argumenti - k vécné korektnimu aktu aplikace prava ¢i k nejvhodnéjsimu
vykladu sporného ustanoveni. Miize nam pomoci ve vhodném strukturovani procesu,
pripousténi ucastnika ¢i v rozhodnuti, jak a jaky jazyk uzivat.” Je-li vénovano pomérné
mnoho prostoru slozce materidlni, u slozky proceduralni o témz hovofit nelze.®

Posledni moznou slozkou je metodologicka meta-uroven. Ta zkouma podminky metodologie
samé, tj. podminky uplatnéni obou zbylych slozek. Rikd ndm, co je cilem jejich aplikace ¢i
vykladu’, jaké jsou jejich limity a jaké jsou limity subjekt, které na nich participuji.’’
Predmétem této prace je vyhradné slozka proceduralni. O té nejenze v ceském prostfedi
nevzniklo mnoho textd, ale byla i bagatelizovana, napiiklad odkazy na slozku materidlni."
Proceduralni slozka se soustfedi na otazku, za jakych okolnosti jsme (za pouziti materialnich
argumentt) schopni dojit nejlepsich vysledkt."? Za nejvyznamnéjsi zvlastni proceduralni
teorii 1ze povazovat Habermasovu teorii diskursu," pripadné modifikovanou dilem Roberta

“Hlouch (n 2) 68 a nasl.

8 Jednim z poslednich ptispévku je i Ondiejkova kniha Defragmentation of Law. Je ovSsem tieba pfipomenout,
ze stejné ziva a plodna je dodnes debata mezi originalisty a aktualisty, kterd u nas neni tak vasniva jako mj.
debata o vykladu ustavy USA, viz naptiklad David Strauss, The Living Constitution (Oxford University Press
2010). Proceduralni slozce je prostor rovnéz vénovan, jakkoliv nepomérné mensi. V ¢eském prostiedi mj.
Hlouch (n 2), ktery se i proceduralni slozce metodologie vénuje. Z posledni doby 1ze vyzdvihnout text Lindy
Tvrdikové Rozum a cit pri interpretaci prava (Wolter Kluwer 2025). Ze zahrani¢ni literatury 1ze k proceduralni
slozce vzpomenout naptiklad Frans H. van Eemeren, ,,From Ideal Model of Critical Discussion to Situated
Argumentative Discourse: The Step-by-Step Development of the Pragma-Dialectical Theory of Argumentation®
in Frans H. van Eemeren, Reasonableness and Effectiveness in Argumentative Discourse (Springer Cham 2015)
127.

°Filip Melzer, Metodologie nalézani prava (C. H. Beck 2011) 80 a nasl.

"Hans Georg Gadamer, Pravda a metoda I (Triada 2020) 236. Nutno podotknout, Ze se nepokousim o kompletni
vycet obsahu jednotlivych kategorii.

K takové bagatelizaci piisp&l napiiklad Weinberger. (Ota Weinberger, Norma a instituce [Ale§ Cengk 2017]
214) Ten bagatelizoval vyznam diskursivni teorie v Alexyho podani tim, Ze by snad diskursivni teorie méla
nevhodné nahrazovat vécny zaklad argumentace. Pise: ,,Vedecky ditkaz a odiivodnéni hledaji objektivni kritéria
platnosti a argumentii — samotné proceduralni momenty platnost argumentace nezarucuji. Nové koncepce teorie
védeckych ditkazii je treba formovat v ramci védeckého pokroku. Ten mj. spociva v konstituovani ¢i rekonstrukci
pojmového apardtu. Ani optimalni forma diskursu ani casova neomezenost (u idealni rozpravy) neni zdarukou
vhodnéjsiho zpiisobu myslenkového postupu, natozpak objeveni idedlnich teorii nebo nejvhodnéjsich metod,
respektive absolutni spravnosti zaveri rozpravy.” Jakkoliv 1ze jisté ocenit diraz na zkoumani pravnického
jazyka, nelze opominout, Ze se jedna o Castecné zkresleni Alexyho myslenek. Ten se tak vénoval mimo jiné
logické struktuie argumentacnich kanont (Robert Alexy, 4 Theory of Legal Argumentation. The Theory of
Rational Discourse as Theory of Legal Justification [Oxford University Press 2010] 234) a mistu téchto kanont
v diskursu (ibid. 244). Védom si byl i vyznamné tlohy jazyka v pravu, jakkoliv 1ze souhlasit, Ze této oblasti
dostatek prostoru nevénoval (ibid. 190-191). Sotva jej vSak Ize obviflovat z nedostatku pozornosti vécné strance
metodologie. Habermase nelze obvifiovat ani z nedostatku pozornosti vénované jazyku — diskursivni teorii
pravdy buduje mimo jiné na konzistenci zvoleného jazykového systému. Jirgen Habermas, Vorstudien und
Ergdnzungen zur Theorie des kommunikativen Handelns (Suhrkamp 1995) 166.

2Sobek (n 2) 123.

3 Habermas se nesoustiedil primarné na metodologii prava, jednalo se mu spise o platnost prava a jeho legitimitu.
I k metodologii se vak ve své rozsahlé publikaci vyjadril, mj. odmita monologickou teorii pravni interpretace.
Jirgen Habermas, Between Facts and Norms (MIT Press 1996) 223-224.
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Alexyho, ktery na Habermase navazuje."* Vliv nicméné nebyl zcela jednostranny, Alexy
rovnéz ovlivnil mysleni Habermasovo." Pravé Habermasové teorii se zde budu vénovat.

Diskursivnich teorii je mnoho. Ve zavisi na $ifi pojeti pojmu diskurs. Stoji zde Siroka
plejada pristupti od Habermasovy koncepce diskursivni argumentace pfes novou rétoriku
Chaima Perelmana, novou topiku Theodora Viehwega, ale rovnéz archeologickou metodu
Foucaultovu.'® A bylo by mozné pokracovat. Tyto teorie pfitom lze délit nékolika zptsoby.
Lze oddélovat diskursy epistemické a dialogické,'” pticemz pouze ty druhé jsou pro budovani
pravni metodologie zajimavé. Tataz skupina teorii, zde reprezentovana Habermasem,
Perelmanem a Viehwegem, pritom patti do skupin teorii dialogickych i v déleni na
proceduralni modely dialogické a monologické, viz nize.'”® V tom smyslu lze pfitom mezi
pojmem dialogicky vtomto druhém smyslu a pojmem diskursivni (v $irsim smyslu) nacrtnout
rovnitko, neb se jednd o souhrnné oznaceni teorii postavenych na bazi argumentace.” Mezi
nimi je pro tuto praci zajimava jen teorie Habermasova (diskursivni teorie v uz$im smyslu).

Ani jednu z téchto koncepci vak nelze oznacdit za dominujici sou¢asnému mysleni o aplikaci
prava.® Dominantni zistava pojeti, které lze spojit se jménem Ronalda Dworkina. Jedna
se 0 ,,klasicky*, monologicky model, ktery k metodologii pfistupuje prismatem rozhodujici
osoby a jejitho rozumu.?! Tento model se soustfedi na intelektovou linii, kterou rozhodujici
organ dochazik zavéru o feSeném pripadu. Tento pristup (o zvlastni formulované teorii patrné
hovorit nelze) je obecné akceptovany. To plyne pravé z toho, Ze struktufe rozhodovaciho
procesu neni vétsinou vénovana zvlastni pozornost. Pfedmétem zajmu pak byvaji vyhradné
materialni argumenty, se kterymi je v ramci procesu zachazeno viceméné podle potreby.
Proti tomuto modelu se vyslovené stavi napiiklad Habermas, kritizuje-li za néj Ronalda
Dworkina a jeho metaforického soudce Herkula.*

4 Alexy (n 11).

1 Jiirgen Habermas, Moral Consciousness and Communicative Action (Polity Press 2007) 87.

19Viz Michel Foucault, Archeologie védeni (Hermann a synové 2016).

7 Epistemicka v tomto hrubém déleni bude teorie Foucaultova. Paroussis nabizi déleni na teorie epistemicko-
institucionalni, strukturalni a dialogické. Foucault by zde pattil do kategorie prvé. Viz Michel Paroussis, Theorie
des juristischen Diskurses. Eine institucionelle Epistemologie des Rechts (Duncker & Humblot 1995) 15.

18 Za vyslovené diskursivni povazuje Perelmanovu teorii Zak Krzyzankova (n 2) 236 a nasl. Ale i Brozek
a Stelmach, ktefi odlisuji topicko-rétorickou teorii diskursu (Perelman, Viehweg) a teorie proceduralni. Tak tedy
dalsi déleni dialogickych proceduralnich teorii. Jerzy Stelmach, Bartosz Brozek, Methods of Legal Reasoning
(Springer 2006) 132—-145.

YPojem dialogicky je zde ptitom hodny preference, neb nepiinasi terminologické zmateni. V piipadé, ze bychom
proti monologickym koncepcim vymezili teorie diskursivni, museli bychom hovofit o diskursivnich teoriich
v §ir$im smyslu, Habermastv piistup by pak byl diskursivni teorii v uz$im smyslu.

2 Nejvyraznéjsiho vlivu v némeckojazyéném prostiedi patrné dosahuje pravé Habermastv, piipadné Alexyho
diskursivni pfistup. Viz napiiklad Klaus R6hl, Hans Christian R6hl, A/lgemenine Rechtslehre (Carl Heymanns
Verlag 2008) 181.

2 Jedna se v podstaté o spor monologismu (pfedstavy moznosti subjektivniho rozumu odhalit pravdu)
a dialogismu (intersubjektivniho nalézani pravdy v rozprave).

2 Habermas (n 13) 223.
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1.1 Diskursivni metodologie Jiirgena Habermase

Habermas tedy zpochybnuje predstavu moznosti jediného ¢lovéka dojit svym rozumem
ke spravnym zavértim. Je podle néj pravdépodobnéjsi, ze ke spravnym zavéram (pravdé)*
dojdeme v ramci komunikace s dalsimi osobami.** V tom smyslu hovofi o komunikativni
racionalité, kterou vymezuje proti klasické Weberové strategické racionalité. Komunikativni
racionalita neni zameérena na individudlni vysledek, ale na vzajemné mezilidské porozuméni,
které pravé dovoluje dobrat se nejlepsich moznych zavért.”® Takova komunikace, ¢i $ifeji
pragmatika, se totiz nesoustfedi vyhradné na predavani informaci, ale na celek lidského
jednani, je diskursem, tj. modelem mezilidského jednani formalizovaného charakteru. Je to
praveé komunikativni racionalita jako modus spoluprace, ktera umoznuje diskurs.

Diskurs musi dostat jistym formalnim pozadavkiim, tj. fidit se pravidly.* Spravny tedy neni
libovolny vysledek vzesly z libovolné konverzace, nybrz pouze takovy vysledek, ktery miize
vznést narok na opravnénost, tj. ten, ktery je vystupem z argumenta¢niho diskursu jisté
struktury.”

Habermas vymezil nékteré formalni pozadavky na diskurs prostfednictvim jeho idealizace.
Prichazi tedy s predstavou idealni fe¢ové situace.” Ta vychdzi z principu diskursivni symetrie,
tj. moznosti participantd zapojit se do diskuse za rovnych podminek s moznosti skute¢né
ovlivnit jeji vysledek.” Takova situace musi podle néj dostat ¢tyfem podminkam:
1) Utastnici musi byt komunikativné kompetentni.*® Podminku lze povazovat
za splnénou, maji-li ucastnici diskursu stejnou moznost pomoci argumentd
a protiargumentt vést a prodluzovat diskusi.*!

2) Vsechna témata musi byt vystavena diskursu (pfechodu trovni diskursu) a vsichni
ucastnici se mohou diskuse o nich tGcastnit.*

#Slovo pravda v této praci volné zaménuji se ,,spravnym‘* nebo ,,nejlepsim* zavérem. Jakkoliv 1ze vést debatu
o pravdivostnim hodnoceni zavért plynoucich z pravnich procest, tj. debatu o vykladovém kognitivismu a non-
kognitivismu, neni tato pfedmeétem této prace. Viz Pierluigi Chiassoni, Interpretation without Truth. A Realistic
Enquiry (Springer Cham 2019) 46, 47. Pojem pravdivosti navic nese pomérné zasadni filosofické bfemeno, ani
to vSak do této prace nepatii.

2 Chung-cheng Huang, Das Verhdltnis von moralischem Diskurs und rechtlichem Diskurs bei Jiirgen Habermas
(Duncker & Humblot 2007) 21, 41.

“Pomérné ptisné kritice podrobuje koncepci komunikativni racionality napiiklad némecky filosof Hans Albert.
I pfes jeho antagonistickou kritiku I1ze nicméné Habermasiv koncept ptijmout v mekéi verzi jako specifické
kategorie strategické racionality. Viz Hans Albert, Kritik der Reinen Hermeneutik (Mohr Siebeck 2012) 256.

2 Habermas (n 11) 174.

7Tbid. 160.

#1bid. 166.

»Huang (n 24) 43.

*Hlouch (n 2) 133, poznamka pod ¢arou 413.

' Nutno zminit, ze samy o sob&é maji tyto podminky zarucit idealni fecovou situaci. Situace bud’ idealni je,
nebo neni. V tom smyslu se jedna o podminky binarni na urovni naplnéno/nenaplnéno. Teorie vSak pocita
s praktickou nemoznosti idealni fe¢ové situace, k tomu viz nize.

2 Habermas (n 11) 177.
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3) Uptimnost tcastnikd. Vyzaduje se, aby byli vSichni participanti schopni reprezentovat
své postoje (ndzory a emoce) a méli moznost tak ¢init. To by mélo zarucit upfimnost
ucastnika a dosahnout tak konzistence jejich argumentt s jejich vnitfnimi postoji.*®

4) Kone¢né podminka rovnosti nafizovacich kompetenci. Zadni éastnici by neméli
disponovat nafizovacim privilegiem nad ostatnimi ucastniky. Tj. vydavat prikazy,
pokyny apod., v§ichni musi mit moznosti ve stejném rozsahu.*

Habermas si je pfitom védom, Ze idealni fecova situace je dost dobfe mozna nedosazitelna.
Kazdy diskurs bude v néjakém ohledu nedokonaly. Takové nedokonalosti jsou ptijatelné.
Vhodna je nicméné snaha o jejich minimalizaci a pfipadné institucionalni doplnéni tam,
kde jejich naplnéni nedosahuje urcitého standardu.”> Za vhodné povazuji uzit zde Alexyho
slovniku a chapat pravidla diskursu jako prikazy k optimalizaci. Tj. jako néco, ¢eho je zadouci
dosahnout v co nejvétsi uskutecnitelné mire vedouci k nejjistéjsimu naplnéni standarda
diskursu.*

Vhodné je upozornit na to, ze miize nastat i jind situace, nez je popsana v predeslém odstavci.
Sice takova, kdy jsou standardy diskursu do néjaké miry potlaceny institucionalnim
nastavenim pravidel, podle nichz dany proces probiha. V takovém piipadé je vhodné
nastavit dalsi mechanismy, vyvazujici tuto nerovnovahu. Tak mame-li napriklad v civilnim
soudnim fizeni omezeny pocet moznych ucastniki, je potfeba obzvlasté dbat na to, aby byli
ucastnici zastoupeni pravnim zastupcem, coz muze byt doplnéno o moznost soudu pfijimat
dobrozdani ve formé podani amici curiae.

Idealni fecova situace je tedy opravdu idealem, ktery se realizuje na skéle, a to za pouziti
dalsich pravidel diskursu. Téch je cela fada. Habermas je prebira od Alexyho, ¢leni je vSak
mirné odli$né.” Alexy sam volné navazoval na Habermasovy tvahy a jejich pojeti diskursu je
tak do zna¢né miry podobné. Pfeci v ném existuji mimoradné vyznamné rozdily, které nelze
bagatelizovat.’® Za patrné nejvyznamnéjsi 1ze oznacit jejich neshodu na poméru obecného
diskursu k diskursu pravnimu.*” Na pravidlech vedeni diskursu se nicméné shodnou.

¥ Hlouch (n 2) 134, poznamka pod ¢arou 413. Tato podminka nenuti Gc¢astniky k vyjadfovani svych postojui ,,za
kazdou cenu®. Jeji smysl je v podstaté takovy, ze dany diskurs musi byt bezpecnym prostiedim, ve kterém se
Ucastnici neboji je prezentovat s obavou z mozné sankce.

*Habermas (n 11) 178. Je tieba upozornit, Ze obzvlasté tato podminka muze byt v pravnim diskursu mimotadné
problematicka. Tematizovano nize v textu.

*Habermas (n 11) 189-180. Prikladem k oblasti prava mtize byt poucovaci povinnost soudce, kterd je zvySena
tam, kde je naopak snizena diskursivni schopnost participanta — tj. neni-li napfiklad zastoupen pravnim
zastupcem. V takovém piipadé lze fici, Ze zisk je absolutni, tj. v daném procesu dochéazi k navyseni splnéni
standardi idealni fecové situace, aniz by doslo k jakymkoliv ztratam.

3 Podobné i Robert Alexy, Probleme der Diskurstheorie (Zeitschrift fiir philosophische Forschung, Bd. 43, H.
1, 1989) 92.

’Habermas (n 11) 87. Podle Alexyho (n 11) 188-195.

¥ K nim naptiklad Peter Gril, Die Méglichkeit praktischer Erkenntnis aus Sicht der Diskurstheorie. Eine
Untersuchung zu Jiirgen Habermas und Robert Alexy (Duncker & Humblot 1998) 130.

¥ Tezi zvlastniho piipadu Habermas odmita (po mém soudu zcela spravng) s poukazem na jeji piirozenopravni
z4t€z. Viz Habermas (n 13) 233-234. Tato prace se nicméné soustiedi na Habermasovu teorii a implikace z ni
plynouci, nebudu se tedy tomuto problému nadale vénovat.
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Kategorie jsou podle Habermase tfi. Rozlisuje pravidla logicka, dialekticka a rétoricka.*

Logicka (produktivni) pravidla maji slouzit k zajisténi bezrozpornosti a konzistence
argumentace v diskursu vedené.” Habermas do této kategorie radi tato Alexym formulovana
pravidla:

1.1Z4dny mluvei nesmi protifeit sdm sobé.

1.2Kazdy mluvéi musi byt ochoten aplikovat pravidla vhodna pro jeden pripad na
vSechny ostatni pripady, které jsou tomu pivodnimu v podstatnych rysech podobné.

1.3 Vsichni mluv¢i musi uplatiovat vSechny pojmy ve stejném vyznamu.*

Dialekticka (proceduralni) pravidla zajistuji spravné porozuméni mezi mluvéimia v dasledku
vedou k pravdivostnimu naroku diskursivnich tvrzeni.*’ Jedna se o tato pravidla:

2.1 Mluv¢i mohou tvrdit pouze to, ¢emu skutecné véri.
2.1Kdo zpochybnuje nékteré z tvrzeni v diskursu, musi udat divody pro takové
zpochybnéni.

A konecné rétoricka (procesni) zarucuji moznost ucasti na diskursu.** Jedna se o tato
Alexyho pravidla:

3.1Kazdy ¢lovék schopny mluvit a jednat musi byt do diskursu vpustén.

3.1a) Kazdy mluv¢i mtize kdykoliv zpochybnit jakakoliv tvrzeni.

3.1b) Kazdy mluv¢i muze kdykoliv zapojit nova tvrzeni.

3.1¢) Kazdy mluvéi smi projevit své postoje, touhy a potieby.

3.1Z4dnému mluvéimu nesmi byt branéno ve vyuziti prav podle bodd 3.1 a 3.2.%

Tento seznam nelze povazovat za uzavieny, jedna se nicméné o zakladni vycet podminek
idealizace, se kterym se lze vice méné spokojit. Naptiklad Alexy, od kterého Habermas
tento seznam ostatné prebira, formuluje néktera dalsi pravidla, véetné téch regulujicich
argumentacni bfemena.*

Nakonec si dovolim zminit dulezitou vlastnost diskursu, kterou Habermas formuluje
v 90. letech. Jeho teorie se z teorie diskursu neomylné konvergujiciho k pravdé (spravnosti)
transformuje v teorii reflektujici epistemické limity diskursu a jeho tcastniki. V tomto jeho
novém pristupu se vysledek diskursu stava toliko nejlep$im moznym za souc¢asné epistemické
situace, ktera se ovéem muiZze zménit. Zméni-li se, je tfeba diskurs znovu otevtit a zapojit

“0Tato trojakost navazuje na Aristotelovo odliSeni logiky a dialektiky (Organon), rétoriky (Rétorika). Viz Klaus
Glinther, The Sense of Appropriateness: Application Discourses in Morality and Law (State University of New
York Press 1993) 41.

“'Huang (n 24) 47.

“Habermas (n 15) 87.

“Huang (n 24) 47, Habermas (n 15) 87-88.
“Huang (n 24) 47.

“Habermas (n 15) 89.

16 Cesky nékterd dalii pravidla viz Zden&k Kiithn, Aplikace prava ve slozitych pripadech (Karolinum 2002)
62 a nasl. Ani tento rozsifeny seznam vsak neni definitivni.
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nové objevené argumenty. Méni-li se epistemicka situace, méni se vysledek diskursu. Ten
puvodni je bud potvrzen novymi argumenty, nebo je vyvracen.”

Habermas tuto vlastnost neformuluje jako pravidlo vedeni diskursu. Preci ji tak Ize vnimat.
Lze hovorit o pravidlu 4., revizi epistemické situace.

1.2 Diskursivni metodologie jako proceduralni zaklad aplikace prava

Habermas budoval svou diskursivni teorii jako teorii praktického diskursu, zabyval se
mj. moralkou. I k pravu se nicméné vyjadril v nezanedbatelné mire.* Jeho primarnim
zdjmem ovsem byla legitimizace prava jako takového, aplikaci prava se sice vénoval, oviem
spiSe na vedlejsi koleji.

Predem je tfeba upozornit na jeho kritiku Dworkinovy teorie aplikace prava. Monologicky
koncept jednoho soudce schopného dobrat se jediné spravné odpovédi povazoval za
neudrzitelny.* Podle Habermase je takovy pristup neobhajitelny, protoze sebedokonalejsi
Hercules nemuze reprezentovat celou komunitu.*® Misto toho prejima dvé zdkladni teze,
na kterych podle néj pravni metodologie stoji. Prvni je nezbytnost otevienosti systému
- tj. otevfenosti argumentim etickym, ekonomickym apod.”® Druha teze pak spociva
v hodnoceni spravedlnosti (spravnosti) rozhodnuti na zakladé toho, v jaké mife byly
naplnény pozadavky diskursu za soucasného respektu k pravidlim konkrétniho pravniho
fadu.”* Habermas si je védom toho, Ze pravni fady mohou byt formovany jinak a v ramci
nich se proces aplikace prava miize prizptisobovat jinym ucelovym potfebam. Nechce
proto vytvaret idedlni diskurs, jako spiSe jen maximalizovat diskursivni pravidla v ramci
nadefinované struktury aplikace prava. Je asi nutné upozornit na to, Ze tato otazka ma
silny politicky ton. Nelze totiz vyloucit apel na zakonodarce, aby v ramci svého politického
cile maximalizoval diskursivni formu, naopak, to je pfirozeny pozadavek, ktery na néj lze
klast. To je ale proces tvorby prava. V procesu aplikace prava je tfeba respektovat nastavené
institucionalni parametry.® Tim neni dot¢ena kontrola stanovena dal$imi pravnimi instituty,
jako je tstavni kontrola norem.

Cim je déna tato poslugnost instituciondlnim omezenim? Habermas totiz predpoklads,
ze jiz sama zminénd institucionalni omezeni prosla procesem umoznujicim diskursivni
zdtivodnéni. V aplika¢nim diskursu neni potreba legitimovat jednotliva pouzita pravni

47, What is rationally accepted here and now can turn out to be false under better epistemic conditions, before
a different audience, and in the face of future objections. “ Jirgen Habermas, Truth and Justification (MIT Press
2003) 130.

“Kniha Faktizitat und Geltung.

# K Dworkinovi viz Ronald Dworkin, Law s Empire (Harvard University Press 1986) 239. K jediné spravné
odpovédi Ronald Dworkin, 4 Matter of Principle (Harvard University Press 1985) 144.

*®Habermas (n 13) 224.
*1 Takovy pfistup ma podle néj pomoci udrzeni racionalni slozky platnosti prava. K té viz Sobek (n 2) 131.

2Habermas (n 13) 230. Ani jeden z pozadavki vsak podle néj necini z prava toliko subsystém moralky, jak
tvrdi Alexy.

» Evelin A. Feteris, ,,The Rationality of Legal Discourse in Habermas’s Discourse Theory* (2003) 23 (2)
Informal Logic 139, 153
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pravidla, protoze tato jsou justifikovana jiz v procesu legislativnim.** Prostor pro aplikaci
diskursivnich pravidel v aplika¢nim diskursu je tedy omezen na pohyb uvnitf legislativné
nastavenych mantinelti za ucelem aplikace legitimovanych norem na konkrétni ptipad.”
Paklize tyto mantinely nejsou vhodné (tfeba proto, Ze diskursivni legitimaci neprosly),
muzeme prostfednictvim diskursivnich pravidel vést jejich kritiku, smétujici ovSem zpét
do legislativniho procesu.”® Diskursivni teorie si neklade ambici prolamovat institucionalni
pravidla sebou samotnou. K obéma zminénym moznostem se vratim v posledni ¢asti ¢lanku.

2. Aplikace a aplikace
»A sharpened awareness of words... sharpen[s] our perception of the phenomena.”

Cilem tohoto textu neni zaujimat postoj k filosofickému uchopeni prava. Neni mou ambici
ani hlasit se k nékteré ze $kol, které filosoficky pojem prava nabizeji. I bez tohoto ptiklonu
je vak snad mozné obecné konstatovat, Ze pravo je celkové chapano jako pragmaticky
fenomén. Jedna se o regulativni systém, jehoz smyslem je docilit zmény chovani adresata
jeho pokynt.*® Tento vysledkovy charakter prava se pak nezbytné musi odrazet v projevech
prava ve spolecnosti.

S moznosti projevu prava ve spole¢nosti pak ¢eska pravni teorie spojuje nejméné tfi pojmy.
Jsou jimi realizace prava, aplikace prava a pravni interpretace.” Ty jsou spolu tizce propojeny,
m)j. realizace prava s aplikaci prava a aplikace prava s interpretaci prava. Na prvni pohled by
se pritom zdélo, Ze pfinejmensim interpretace prava stoji od zbylych dvou pojmi ponékud
bokem - ne tak ¢eska pravni teorie.

Pfesné vymezeni téchto pojmt pfitom neni zcela bandlni zalezitosti. Zatimco naptiklad
o interpretaci prava (zde volné zaménovano s pojmem vykladu prava) bylo jiz napsano
opravdu mnoho, o stejné hluboké propracovanosti pojmu realizace a aplikace prava neni
mozno hovorit.

* Rozsahle k otazce diskursu v legislativnim procesu viz Armin Steinbach, Rationale Gesetzgebung (Mohr
Siebeck 2017) 182 a nasl.

>>Robert Alexy, ,,Habermas’s Theory of Legal Discourse* (1996) 17 (4-5) Cardozo L. Rev. 1027, 1031.

*Legislativni diskurs je kritizovan, a to i z dobrych dtivodt, jako je nekompatibilita vétSinového rozhodovani
s diskursivnimi pravidly. Zde neni prostor legislativni diskurs obhajovat, nebo kritizovat. Takové téma by
vystacilo na vlastni text. Viz ostatné Steinbach (n 54) 189.

%7 John Langshaw Austin, ,,A Plea for Excuses: The Presidential Address* (1956-1957) Proceedings of the
Aristotelian Society 1, 8. Citovano podle Andrei Marmor, Interpretation and Legal Theory (Hart Publishing
2005) 2.

¥ Na regulativnim, a tedy v podstaté pragmatickém charakteru prava se shoduji i jinak v podstatnych rysech
odlisné teorie. Shodu zde nachazi Herbert Lionel Adolphus Hart, Pojem prdva (Prostor 2010) 100, John Finnis,
Natural Law and Natural Rights (Oxford University Press 2011) 260, ¢i Hans Kelsen, Ryzi nauka pravni (Orbis
1993) 18.

% Tak struktura uéebnic teorie prava, viz Ale§ Gerloch, Teorie prava (Ales Cendk 2021), Jaromir Harvanek
a kol., Pravni teorie (Ales Cenck 2013).
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2.1 Realizace a jedna aplikace prava

V domaci literatufe se objevuje distinkce dvou na prvni pohled nikoliv jednozna¢né
odlisnych pojmt. Prvnim je realizace prava, druhym, udajné kvalitativné odliSnym pojmem,
pak je aplikace prava.®

Realizaci prava je v takovém pripadé mysleno jakékoliv ,,0ziti“ prava ve spolecnosti. Jedna se
o jakykoliv pripad jednani v souladu i v rozporu s pravem. Néktefi pfitom pojem realizace
prava podrazuji pod obor pravni sociologie®, jini nikoliv®’. Realizace prava je pojmem velice
$irokym, plné odrazejicim charakter prava jako vysledkového fenoménu. S pojmem realizace
prava muzeme ztotoznit jinde pouzivany pojem ,aplikace prava v $ir$im smyslu“®

Po boku realizace prava je stavéna aplikace prava. To ma byt pojem uzsi, zahrnujici v sobé
toliko problematiku zavazné realizace prava. Aplikace prava je jeho realizaci za predpokladu
nékolika zvlastnich podminek, znichz patrné hlavnije predpoklad specialniho rozhodovaciho
organu, dale pak zavaznost vysledku takovéto realizace prava.** Na tomto pojeti, tedy na
pojeti, ze aplikace prava je ,kvalifikovana forma realizace prava uskute¢novana organy
verejné moci“®, se shoduji v zasadé vsechny tuzemské texty vénované danému tématu.

S problematikou aplikace prava pak podle zminénych texti souvisi rovnéz subsumpce
pravné relevantnich faktt pod fakticky korespondujici pravni normy.’

Za defini¢ni prvky aplikace prava podle shora podaného lze tedy oznacit:
1. aplikujicim subjektem je organ vefejné moci,
2. rozhodovano je ve zvlastnim formalizovaném procesu,
3. dochazi k subsumpci skutkového déje pod pravni normu,
4

. vysledkem je zdvazné rozhodnuti.

® Jedna se o téma ucebnic pravni teorie, ostatné problematika aplikace prava se ¢asto mimo ucebnice teorie
prava nedostava.

' Markéta Stépanikova, Martin Skop, ,,Obecné rysy aplikace prava‘, Teorie prdva — Priivodce studiem (2021-2025)
https://is.muni.cz/do/law/stud/el/teorie_prava/index.html, citovano 14. 8. 2025.

2 Gerloch (n 58) 152 a nasl., Harvanek (n 58) 255.

63 Stépanikova, Skop (n 61).

% Viz napiiklad Tryzna (n 2) 31-32: ,,Podstatou realizace prava je tedy podrazeni (subsumpce) prdavné
relevantnich skutecnosti pod pravni pravidla dopadajici na konkrétni pripad a vyvozeni prislusnych zaveri
v podobé autoritativniho rozhodnuti. “ Zvyraznéni doplnéno autorem.

% Gerloch (n 58) 207.

¢ Souhlasi i Viktor Knapp, Teorie prava (C. H. Beck 1995) 186. Ten uznava, ze pojmy aplikace prava
a uskute&iovani (¢i realizace) prava jsou mlhavé a problematické, ibid. 187. Dale i Jiii Boguszak, Jiti Capek,
Ales Gerloch, Teorie prava (ASPI Publishing 2003) 129.

%”Pro Gerlocha se jedna vyslovené o ,,podstatu aplikace prava“ viz Gerloch (n 58) 207, souhlasi Knapp (n 62)
187. Melzer pii vysvétleni pojmu aplikace prava zminuje jen, Ze se jedna o proces, jehoz stfedobodem je pravé
subsumpce — v disledku toho jej lze zatadit mezi autory ztotoziujici se s probiranou definici. Subsumpce je
proces typicky (jakkoliv ne vylu¢né) pro soudni aplikaci prava. Melzer (n 9) 6.
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Na takovém pojeti aplikace prava se znacna cast Ceské akademické obce shoduje.®® Preci
ale nelze pominout, ze jakkoliv je takové déleni jednoduché a pochopitelné, neni vécné
bezproblémové. Naopak, takové rozdéleni, jakkoliv mtize byt uzitecné konverzacné, generuje
nékteré problémy, nejasnosti ¢i nesamozrejmost. Za zminku snad stoji otazka, zda dochazi
k aplikaci procesniho prava, nebo zda je toto pouze realizovano. V ¢em je tak zdsadné
jiné rozhodovani organa statni spravy od rozhodovani soudu?® A paklize neni a jedna se
v tomto pripadé o aplikaci prava, v cem se tohle li$i od uzavreni smlouvy dvéma soukromymi
subjekty, obzvlasté v pripadé, Ze je uzavirana vefejnopravni smlouva? Neni vhodnéjsi déleni
na judicialni a nejudicialni aplikaci prava?” A pristoupime-li k tomuto déleni, neni vhodnéjsi
uchopit presnéjsi nastroj schopny analytického rozlozeni pojmu aplikace prava?

2.2 Mnohé aplikace prava

Je patrné, Ze vySe popsané vymezeni aplikace prava neni jediné nutné a rozhodné neni jediné

mozné. Ostatné staci letmy pohled do zahrani¢ni literatury, abychom dosli k takovému

zavéru. Za aplikaci prava je napriklad profesorem Giesem povazovano jak jednani

soukromych subjektt, tak rozhodovani statnich organt - jakkoliv druhé zminéné povazuje

za ,dulezitéj$i“”' V obou pripadech je nicméné aplikovano pravo, jakkoliv tfeba nevédomé.

Védomost subjektu vsak neni z pohledu aplikace samé nijak vyznamna.”

Nabizi se tedy otazka, jak aplikaci prava spravné analyticky zachytit. Mozné feSeni

nabizi Wréblewski. Ten se zabyva soudni aplikaci prava, tu ovéem vymezuje na zakladé

analytického rozlozeni pojmu aplikace prava. Jeho analyza (jakkoliv bez naroku na tplnost)

je nasledujici.” Aplikace prava je slozena z nékolika slozek:

I.  Pravem predpokladany subjekt pravo aplikujici. Tim mtize byt soud, spravni organ,

pravnicka osoba nebo jakykoliv jiny subjekt, pro ktery takova kompetence plyne ze
zakona.”

%K tomu nutno ucinit dvé poznamky. Prvné, k tomu, Ze tato shoda panuje pouze v ¢eské literatuie, se vyjadiim
nize. Druha poznamka spo¢iva v nutnosti upozornit na bo¢ni linii pochopeni pojmu ,aplikace* v Ceském
prostiedi. Tu reprezentuje napiiklad Harvanek (n 54) 279. Tato linie spo¢iva v tom, ze aplikace prava ma byt
tvorbou konkrétnéjsi pravni normy pro dany pfipad, vyvozené z normy vy$si pravni sily. Takové pojeti vychazi
z tradice normativismu Hanse Kelsena a/nebo Frantiska Weyra.

% Rozdily ptirozené existuji, ale ty nevedou polskou akademii k odmitnuti koncepce administrativni aplikace
prava. Viz Adam Szot, ,,The Administrative Type of Application of Law* (2015) 24 (2) Studia luridica
Lublinensia 100, 101.

" Leszek Leszczynski, ,,Types of Application of Law and the Decision Making Model“ (2015) 24 (2) Studia
luridica Lublinensia 27, 28.

! Friedrich Giese, Recht und Rechtswissenschaft (Betriebsroirtschaftlicher Verlag 1962) 51-52.
72Vyznam ma napiiklad az pfi hodnoceni kvality pravniho jednani subjekti v soukromém pravu.
73 Jerzy Wroblewski, The Judicial Application of Law (Springer 1992) 1-2.

7*Podle subjektt se pak muize lisit vysledek aplikace — je-li ve formé zavazného uréeni prav (rozhodnuti organu
statni moci) ¢i jen vzajemného zavazku (soukroma aplikace), to nic neméni na tom, ze v obou ptipadech je pravo
aplikovano. Viz Eduardo Garcia Maynez, Introduccion al estudio del derecho (Editorial Porrua 2002) 322-323.
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II. Pravni zdklad aplikace. Ten spociva v tom, jakym zptisobem je zakotvena aplika¢ni
pravomoc. Autor zde rozeznava a) zdvazné rozhodovani o pravech, b) realizace
zakonem svéfenych kompetenci, c¢) vykon nécich prav.”

III. Pravné relevantni nasledek aplikace. Jedna-li se o zalozeni prav ¢i povinnosti ¢i jejich
potvrzeni.’®

IV. Pravo, na které je aplikace vazana. Tj. konkrétni pravni rad (IV.a), pravni odvétvi
(IV.B), pripadné systém prava (evropské, mezinarodni, vnitrostatni).””

Takové rozdéleni lze v zasadé povazovat za dostacujici. Chybi v ném explicitné napriklad,
zda se jedna o procesnépravni ¢i hmotnépravni aplikaci prava. Toto déleni nicméné vyplyva
z bodu ¢tvrtého. Na zakladé obsahu pravnich norem lze tu, kterou podradit pod sadu
principt definujici dané pravni odvétvi apod. Z tohoto déleni pak nezbytné aplikace prava
soudy (tj. aplikace prava v uzkém smyslu, jak o ni pojednavala predesla subkapitola) vychazi
jako jedna z moznych podob aplikace prava.
Definovat ji lze jako aplikaci prava soudy (I), sméfujici k vydani rozhodnuti o pravech
(II), deklaratorniho (sporné fizeni) ¢i konstitutivniho (nesporné fizeni)”® charakteru (III),
v ramci civilniho prava (IV.p) Ceské republiky (IV.a).”” Na svété je aplikace prava civilnimi
soudy.
Takové pojeti povazuji za uzitecnéjsi nez dosavadni zkoumadni aplikace prava. Jednak je
informativnéj$i. Takto analyticky uchopené pojeti aplikace prava néco skutecné vypovida
o dané c¢innosti a umoznuje adresatovi sdéleni predstavit si probihajici proces. V druhé
fadé nam umoznuje strukturované zkoumani, o které se pokusim v dalsi kapitole. Nefikam
tim, Ze vSeobecné prijimané pojeti v ceské doktriné je zcela neuzite¢né. Pokud nic jiného, je
komunikac¢né usporné. To zde predstavené ovsem povazuji za uzite¢néjsi.
Sam pojem aplikace prava bez dalsi specifikace pak dostava $irsi kontury — obsahne vSechny
alternativy vyse popsaného déleni. Pro svou §ifi, ktera ale strukturalné dovoluje detailné;jsi
¢lenéni, je schopen prekonat nékteré nedostatky nastinéné v predeslé podkapitole.
Tak budou faktické ukony aplikaci prava spravnimi organy (I), realizujicimi zakonem
svétené kompetence (I), konstitutivnim zptisobem (III), ve spravnim pravu (IV.p) Ceské
republiky (IV.a). Vefejnopravni smlouvy subordina¢ni budou aplikaci prava spravnimi
organy a soukromymi subjekty (I), ve formé realizace svéfenych kompetenci a prav (II),
konstitutivnim zptisobem (III), v rdmci spravniho prava (IV.p) Ceské republiky (IV.a).

7> Pravni zaklad poté predurcuje mozny obsah dané aplikace.

7' Wroblewski v této kategorii rozliSuje 1) upravu prav a povinnosti, 2) upravu pravniho statusu osoby. Toto
déleni vsak nepovazuji za tak vyznamné, jako zda se jedna o efekt deklarativni nebo konstitutivni. Proto jsem
tuto kategorii v tomto sméru modifikoval.

77 Minimalné aplikace prava evropského je pfitom mimofadné vlivna na proces aplikace samotny, zaslouZila by
si nicméné vlastni, Sirsi prostor.
78 Markéta Flanderkova Slejharova, ZdleZitosti nesporného iizeni (C. H. Beck 2023) 20.

7 Tak tedy aplikace prava civilnimi soudy, v kritériu III a IV Ize pfitom ,,pfepnout™ na pravo trestni, spravni ¢i
ustavni.
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Nepopirdm, Ze takové pojeti je terminologicky naro¢néjsi. Umozinuje nam nicméné ostieji
vnimat dany fenomén. Pojem realizace prava pak mizeme s klidem ponechat pravni
sociologii.

3. Pravidla diskursu v mnohych aplikacich prava

Vyse jsem v prvni kapitole nastinil proceduralni pojeti diskursivni metodologie s pravidly,
ktera ndm umoznuji aproximaci k idealni fecové situaci a nalezeni idedlnich (spravnych)
vysledkt. Dale jsem se pokusil nastinit pojem aplikace prava tak, aby ndm umoznil
analytické rozli$eni jeho jednotlivych podob. Dané analytické ¢lenéni aplikace prava se nyni
pokusim vyuzit pro demonstraci moznosti aproximace idealni fecové situace v jednotlivych
aplika¢nich postupech (formach aplikace), které nam pravo nabizi. Jednd se o jednoduse
pojaté schéma, které nema ambici prozkoumat hloubky jednotlivych pravnich odvétvi.

Pritom je tfeba zdiiraznit, Ze na zdkladé ¢isté kombinatorickém by bylo mozné vyvodit
z vySe podanych kritérii aplikace prava ohromné mnozstvi variant.® Je tedy treba
pracovat pouze s témi variacemi, které jsou relevantni pro konkrétni pravni rad.®
Smyslem tohoto ¢lanku nadto neni rozebrat moznost uplatnéni procesni diskursivni
metodologie v kazdé variaci aplikace prava, chci pouze demonstrovat moznost takového
podrobného rozboru. K zékladnimu rozli$eni si pomohu délenim, jehoz obdobu do ¢eského
prostfedi z Némecka prenesl Hlouch. Sice déleni na aplikaci prava institucionalizovanou
a neinstitucionalizovanou.®” Neinstitucionalizovanou pravni aplikaci je ta, ve které nen jeji
prubéh limitovan procesnimi pravnimi pravidly (akademicka argumentace, argumentace
mezi Ucastniky realizujicimi autonomii vile, aplikujicimi sva prava). Institucionalizovana je
ta, kde se naopak procesni pravni pravidla vyskytuji (spravni proces, soudni proces ¢i jiné
podobné alternativy). Toto kritérium pfijimam, ovSem s vyhradou. Neni zcela vylouceno,
aby byla i neinstitucionalizovana aplikace procesné regulovana. Takova regulace vSak musi
mit jen relativné vedlejsi charakter.®’ K tomu viz dale v textu.

Hlouch sam fesi $irsi problém, sice celek pravni argumentace. Takové ambice tento ¢lanek
nema. Soustredi se vyhradné na proces aplikace prava (jak byl nastinén vyse) za soucasného
zapojeni diskursivnich pravidel, zabyva se aplika¢nim diskursem. Kladenou otazkou je
tedy to, jak jsou nastavena pravidla (jsou-li tu néjaka) daného procesu ve vztahu k realizaci
diskursu, sméfujicimu k co nejkvalitnéjsim vysledkiim dané aplikace prava. Zajimava jsou
pritom pravidla, ktera maji procesni povahu.

8 Mnohdy relativné nesmyslnych, jako aplikace soukromymi subjekty rozhodujicimi o pravech konstitutivné
v oblasti prava trestniho.

811V.a je tak vlastné jakousi defini¢ni konstantou, ktera determinuje mozné kombinace a obsahy I-1II a IV..
82 Hlouch (n 2) 156. Hlouch ovsem nefesi aplikaci prava, ale argumentaci v pravu.

'V tom smyslu se jedna spiSe o skalu. Alternativné je mozné navrhnout terminologii ,,formalné rigidni
a ,formaln¢ elastické”, vylouc¢ime-li ovsem konotace s neoinstitucionalni teorii, méla by byt terminologie
vhodna.
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Dulezité je pfipomenout, Ze ne kazdy diskurs je aplika¢ni. Diskursy se mohou lisit podle
urovni a jen nékteré z nich jsou aplikac¢ni.** Pro tento ¢lanek je vyznamny aplikacni pravni
diskurs. Tim rozumim takovy diskurs, ktery probiha v libovolné fazi aplikace prava.* Pfitom
plati, Ze diskurs neni nutnou soucasti aplikace prava. Lze si predstavit takovou aplikaci
prava, ktera je provadéna jednim soukromym subjektem (I), vykonavajicim své pravo
(I1), konstitutivné (IIT), v rdmci ob&anského prava (IV.) Ceské republiky (IV.a).% Takovd
aplikace prava nemusi byt viibec diskursivni, ten je totiz formou komunikace a jako takovy
vyzaduje alespon dva ucastniky.

Diskursivni model aplikace prava se zdroven nesoustiedi na otazky jdouci mimo aplikaci
jako takovou. Diskursivné lze fesit mnohé otazky tykajici se prava a mnohé otazky primo
v pravu. Ty ovSem nejsou predmétem tohoto ¢lanku. Jinak je tedy tfeba pojednat o otazce
koncepce a legitimity prava jako takového.”” Jinak o legitimité demokratického charakteru
prava.®® A jesté jinak je tfeba resit problémy jako je diskursivni legitimace lidskych prav, coz
je caste¢né tématem Habermasovym, jesté vice ale Alexyho. Na Habermastv odkaz (jako
soucast frankfurtské skoly) pritom v té ¢i oné mife navazuji i dalsi osobnosti zabyvajici se
obhajobou lidskych prav.* Ani tato otdzka vsak neni pfedmétem tohoto textu, nebot se
tyka jiné diskursivni urovné. V aplikacnim diskursu je teoreticky mozné tuto debatu vést
(na ustavnich soudech muze byt i fakticky vedena), tehdy je ovéem legitimita lidskych prav
pouze tématem diskursu, jeho obsahem. A to neni pfedmétem tohoto textu.

Nakonec je tieba se pred pristoupenim k tématu samotnému na okamzik pozdrzet u otazky
instituci. Hovofim-li zde o instituciondlnich omezenich nebo jejich absenci, nemam na
mysli komplex spolecenskych realit ve smyslu Weinbergerovy neoinstituciondlni teorie.”
Chapani instituci je zde uzsi, v zadném pripadé totiz nelze z aplikacniho diskursu vyloucit
hmotnépravni normy, které, ve zminéném smyslu neoinstitucionalismu, budou na diskurs
vzdy dopadat. Neinstitucionalizovanym aplikacnim diskursem mam na mysli ten, ktery
neni plné regulovan procesnimi normami. I zde mohou jista omezeni procesu stran prava
existovat, jejich vliv je vSéak marginalni.”" Institucionalizaci zde tedy minim plnou procesni
provazanost pochazejici z pravni regulace, umoznujici jen relativné mirné odchylky.

#Nemam zde na mysli arovné jednoho diskursu (viz prvni kapitolu), ale rtizné diskursy, které se mohou lisit
podle Sife zabéru. Tj. diskurs legitimizujici pravo, diskurs interpretace prava (obecny, tj. diskurs o vhodné
metodologii), diskurs o interpretaci prava v konkrétnim pfipade aplikace atd.

% Tj. neztotoznuji aplikaci a diskurs.

% Tedy napriklad jednostranné odstoupeni od smlouvy.
% Mj. Habermasova prace. Habermas (n 13) 28.

8 Ibid. 287.

% Ibid. 118, k Alexymu rozsahle Agustin Jos¢ Menéndez, Erik Eriksen (eds), Arguing Fundamental Rights
(Springer 2006). Autorem vychazejicim z frankfurtské skoly je Rainer Forst. Rainer Forst, ,,The Justification
of Basic Rights A Discourse-Theoretical Approach* (2016) 45 (3) Netherlands Journal of Legal Philosophy 7.

% Weinberger (n 11) 80, Ota Weinberger, Neil MacCormick, An Institutional Theory of Law (Springer 1986) 49.

I Muze se projevit napiiklad v pozadované formé pravniho jednani. Viz Filip Melzer, ,,§ 555 in Filip Melzer,
Petr Tégl, Obcansky zdkonik — Velky komentar. Svazek 1. § 419654 (Leges 2014) 582.
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Pro jistotu si zde dovolim pfed samotnym zkoumanim zrekapitulovat postaveni
pravnich norem uvnitt pravniho diskursu, nebot jejich postaveni urcuje, zda se jedna
o institucionalizovany proces ve smyslu podaném vyse.

Normy hmotného prava maji v diskursu (institucionalizovaném i neinstitucionalizovaném)
v zasadé dvoji postaveni. Mohou byt jeho objektem, tj. tématem, o kterém je diskurs veden.
V takovém pripadé je potieba vést o nich argumentaci, tj. uplatniovat materialni argumenty
v ramci urcitého procesu (diskursu). Druhou moznosti je, Ze jsou v tomto procesu uzity
jako argument (naptiklad v ramci systematického vykladu prava). Tehdy se stavaji soucasti
materialni slozky argumentace. Hmotnépravni normy tedy neovliviiuji povahu diskursu.
Procesni normy pak mohou mit tfi polohy. Zaprvé mohou byt rovnéz objektem diskursu,
nerozhoduje-li o nich rozhodujici organ monologicky. Napriklad tehdy, kdyz soud
rozhoduje o urcitém procesnim postupu. Mohou byt také slozkou materialni argumentace.
Napriklad tehdy, rozhodujeme-li o platnosti urcitého hmotnépravniho jednani, u néjz vsak
nebyla dodrzena pozadovana forma. Pozadavek formy pritom povazuji za takovy, ktery
ma sice procesni povahu (v tom smyslu, Ze ovliviiuje samotny proces néjakého jednani),
aplikace prava, v niz se uplatni, v§ak zistane neinstitucionalizovanou, nebot je tato norma
zcela v kontextu provadéné aplikace prava. Kone¢né procesni pravidla mohou byt limitem
procesniho postupu, mohou pfimo regulovat, jak se postupuje, a omezovat tak prostor
diskursu. Tehdy se jedna o pravidla zakladajici institucionalizovanou aplikaci prava.

Proti pojeti diskursivni aplikace prava byly vzneseny v zasadé dvé namitky. Jedna spociva
v non-pozitivistickém charakteru diskursivni teorie, druha v praktické nemoznosti pojmout
aplikaci prava jako diskurs pro strategicky charakter jednani ucastnikti nebo pro konkrétni
institucionalni omezeni.”> Prvni namitka je relevantni v pripadé, ze se zabyvame Alexyho
teorii. Tak tomu zde ale neni. V Habermasové pojeti pak lze kritizovat jeji celkovy non-
pozitivisticky tehdy, bavime-li se o jeho pojeti legitimity prava. Do konkrétnich aplika¢nich
diskurst se nicméné toto pojeti neprojevuje, a namitka tak neni relevantni. Druha z namitek
je podstatnéjsi. Taktéz ji lze chapat dvéma zpisoby. Jednak je tu problém charakteru pravni
komunikace, ktery je leckdy povazovan za strategicky, nikoliv komunikativni v Habermasové
smyslu. Druhou namitkou je praktickd nemoznost vedeni diskursu v konkrétnich aplikacich.
Tyto dvé namitky se nyni pokusim potvrdit nebo vyvratit u jednotlivych typt aplikaci prava.

3.1 Interpretace per se aneb takika dokonaly predobraz

Vyse jsem zminil, Ze i v tom, co lze nazvat neinstitucionalizovanou aplikaci prava, nebot
neni veskrze regulovana procesnimi pravidly, nachdzime alespon drobné regulace pribéhu
aplikace prava. Pro zcela neinstitucionalizovany diskurs je tfeba sahnout mimo diskursy
aplikac¢ni. Pro tuto demonstraci jsem tedy zvolil diskurs akademicky. Ten umoziuje pro svou
podstatu interpretace per se, tedy bez aplikacniho zamérfeni, plné demonstrovat pravidla
vedeni diskursu.

Je tomu tak proto, ze akademicka debata se nejblize podoba idedlni feCové situaci, jak
byla popsana v prvni kapitole. Pokud jde o logicka pravidla (1.1-3), zdaji se byt relativné
jednoduse naplnitelna. Je odpovédnosti participujicich diskutujicich, aby si neprotifecili

2 Armin Englénder, Diskurs als Rechtsquelle? (Mohr Siebeck 2002) 88, 150.
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(1.1). Protifeenim je pfitom minéna neslucitelnost vyroki v logickém slova smyslu.”®
Logikou je pak vedle klasické vyrokové logiky chapat i logiku deontickou .** Takové pravidlo
pritom nevyzaduje, aby v dané debaté akademici neménili své postoje. Ale v kombinaci
s prvnim dialektickym pravidlem (2.1) by po nich mélo byt vyzadovano, aby posuny v jejich
nazorech byly upfimné a tvorily tak vlastné jakysi nazorovy vyvoj.”

Druhé logické pravidlo (1.2) se zda byt relativné bezproblémové, samoziejmé vyzaduje po
participantech diskursu spravedlivy pristup ke v§em argumenttim. Naopak problematictéjsi
je pravidlo 1.3, vyzadujici jazykovou jednotnost. Terminologie se v pravu lisi, a to nékdy zcela
radikalné.”® Ostatné i pojem aplikace prava v tomto ¢lanku je toho prikladem. Jakkoliv Ize
pritom oznacit terminologii za druhotfadou, protoze miize byt toliko ,vhodna ¢i nevhodna®
doporucuji v této véci obezfetnéjsi pristup. Terminologie nam nejen pomdha lépe vnimat
pojmenované koncepty”, ale umoznuje nam také ve smyslu probirané diskursivni teorie
dobirat se nejvhodnéjsich feseni. Lze tedy doporucit i v oblasti terminologie vést hru na
ptani se a udavani dtvodi.*®

Terminologicka nejednotnost pritom miize byt v zasadé dvoji. Jednak muize neshoda panovat
Cisté na ,,nalepce®, tj. jazykovém vyjadieni pojmu.” Vyjadfeni pfitom muze byt jazykové
presnéjsi ¢i méné presné, pricemz cilem zjednodusujicim diskurs by méla byt terminologie
pokud mozno co nejpresnéjsi. Jinym problémem je neshoda na podstaté pojmu. Takovou lze
prekonat, neni-li fundamentdalné ideologicka, dohodou na slovniku, tj. vyjasnénim obsahu
pojmi.'® Nutno je$té pripomenout, ze jina pravidla diskursu ve svém disledku vyzaduji
oslabeni ideologickych pozic (mj. 2.1).

Dalsi dialektické pravidlo (2.2) tizi participanty v tom smyslu, Ze zpochybni-li néjaky nazor,
musi vysvétlit, pro¢ tak ¢ini. Tak ja musim uvést, pro¢ povazuji dosavadni ptistup k pojmu
»aplikace prava“ za nevhodny.'"!

Otazky vzbuzuje rétoricky pozadavek na volny vstup do diskuse (3.1). Takovy pozadavek lze
vylozit nejméné dvéma zptisoby. Nerestriktivni vyklad je doslovny a pozaduje, aby do diskuse
(napriklad pravné-filosofické) mohl vstoupit kdokoliv schopny projevit sviij nazor. Takové

% Alexy (n 11) 189.
*Ibid.
% Za vzorny piiklad lze oznadit pristup Tomase Sobka. Viz Sobek (n 2) 39 v poslednim odstavci.

% Ptikladem muize byt hned nékolik pojml soukromého prava, které se u nas vyskytly v n¢kolika variacich.
Tak tieba némecké Gestaltungsrecht jako ,,ptivlastiovaci prava® (Lubo$ Tichy, Obecnda cast obcanského prava
[C. H. Beck 2014] 111) nebo jako ,utvareci prava“ (Dominik Skocovsky, Odstoupeni od smlouvy pro jeji
porusent [C. H. Beck 2025] 17), jinde ,,krea¢ni opravnéni® (Filip Melzer, ,,Uvodni vyklad pied § 2884 a nasl.
[Obecné k zavazkim z jednostranného pravniho jednani]“ in Filip Melzer, Petr Tégl a kol. Obcansky zakonik
§ 2716-2893 [C. H. Beck 2021] 1328).

”Viz Austin (n 57).

% Tvrdikova (n 8) 19.

#Vyse zminény problém s némeckym Gestaltungsrecht.

10V tom smyslu inspirativni mtze byt jeden slavny akademicky pfibéh o neshodé na pojmu lidské intuice.
Daniel Kahneman, Gary Klein, ,,Conditions for Intuitive Expertise: A Failure to Disagree (2009) 64 American
Psychologist 515.

101K tomu kapitola 2.1.
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pojeti je mimoradné zavazné a zda se fakticky ztézovat proces diskursu. Restriktivni vyklad
by byl relativni pro jednotlivé diskursy. Tak napfiklad do diskuse o problematice pravni
interpretace by mohli vstoupit jen ti, ktefi profiluji svou znalost v tomto oboru. Problémem
tohoto vykladu je naprosto arbitrarné nastavena hranice (kdyz ne znalci interpretace prava,
tak alespon doktofi pravni teorie nebo doktofi prava nebo magistfi prava...). Pro vylouceni
nespravedlnosti diskursu a jeho zkresleni je tak tfeba prijmout vyklad prvy. To v praxi po
mém soudu bude znamenat spiSe mensi problém. Je ostatné otazkou, kolik pravnich laikt
ma potfebu vyjadfovat se k odborné pravnim témattim. Zapocitat do vedené debaty téch par
prispévki ,,z venku® se nezda problematické.

Pravidla 3.2 a, b a ¢ jsou pak zcela neproblematicka. Do diskuse by mél byt vpustén libovolny
nazor, libovolné prohlaseni ¢ilibovolné zpochybnéni. Je samoziejmeé na zbytku diskutujicich,
aby spole¢né posoudili kvalitu daného prispévku.

Tato vSechna pravidla navic mohou byt v akademické debaté naplnéna relativné bez
problému, jelikoz jsou limitovana toliko epistemicky, nikoliv ¢asové, prostorové ¢i svym
ucelem. Akademicka debata nemusi skoncit, proto muze dosdhnout své kvality. Z tohoto
hlediska se zda bezproblémové jedno z nejnaro¢néjsich kritérii diskursu - sice moznost
znovuotevieni za ucelem epistemické verifikace (4).

Akademicka debata tak muze slouzit jako jakysi nedostizny vzor diskursivni metodologie,
ktery je limitovan pouze epistemickymi a argumenta¢nimi schopnostmi participanti. Tento
vzor zaroven miize a ma byt uzitecnym pomocnikem pro konkrétni pravni aplika¢ni diskurs.

3.2 Neinstitucionalizovana aplikace prava

Pri presunu do samotného procesu aplikace prava bude patrné vhodné zacit s relativné
nejvolnéjsi formou. Tou je bezesporu aplikace prava provadéna soukromymi subjekty'
(I), a to v ramci prava soukromého (IV.) za libovolného nastaveni zbylych prvka (II
a III). Zakladni formou takové aplikace prava pak bude bezesporu smluvni jednani
dvou soukromych subjektii, které nds pro potieby této subkapitoly zajimd. Jedna se tedy
o aplikaci soukromymi subjekty (I), aplikujicimi sva prava (II) konstitutivné (III)'*, v ramci
soukromého prava (IV.p) Ceské republiky (IV.a).

Jiz jsem zminil, Ze jednou ze zakladnich namitek proti diskursivni aplikaci prava je to, ze
jejich charakter je strategicky, ne konsensualni. Takovy predpoklad by jisté byl zna¢nou
prekazkou aplikace pravidel diskursu. Je tomu ovSem opravdu tak? V této véci je patrné
dobré pripomenout, ze zdkladnim predpokladem obcanského zdkoniku, regulujiciho
soukromopravni styk soukromych osob, je predpoklad dobré viry, ze které prameni principy
davéry a vérnosti.'™ To je dvoustranné vzijemny predpoklad zajistujici diivéru obou stran
v moznost dosazeni svych ekonomickych zajmi, naplnéni kauzy daného jednani. Poruseni
tohoto standardu je pak stihano instituty ndhrady skody, kompenzujicimi naruseni tohoto

102§ subjekty vefejnymi povazovanymi pro tento el za soukromé.
1 Jakkoliv deklarativni smluvni aplikace neni vyloucena, naptiklad pokud jde o uznani naroku.

14K tomu naptiklad Jan Hurdik, Petr Lavicky, Systém zasad soukromého prdava (Masarykova univerzita 2010)
171; Milan Hlusak, Uvod do zavizkového prava (Trnavska univerzita v Trnave, Pravnicka fakulta 2025), 21.
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v podstaté kooperativniho, a tedy komunikativniho jednani.'® Lze tedy konstatovat, Ze
normativni charakter zakladu takovéto aplikace prava v podstaté umoziuje aplikaci pravidel
diskursu.

Jinou otdzkou je, zda dochazi tento normativni charakter skute¢ného naplnéni. Jisté mohou
existovat i hojné pripady, v nichz je postaveni jednajicich subjektti antagonické v tom smyslu,
ze zakladni snahou jednoho ze subjektt je ziskat vyhodu nad subjektem druhym. Konkrétni
aplika¢ni vztah vSak po mém soudu nemtize dost dobie podryt charakter obecné aplikace
prava soukromymi subjekty, miize pouze narusit jeho schopnost generovat vysledky. Diilezité
je ovSem podotknout, Ze v soukromopravnich vztazich neni takové protichtidné postaveni
typické. Zakladnim principem soukromopravnich vztaht de facto neni divéra o nic méné
nez predpoklad dobré viry de iure.'®

V nastinéném smyslu tedy plati, Ze soukromopravni aplikace prava je, nebo by alespon méla
byt fizena komunikativni racionalitou, a je tedy mozné vztahovat na ni pravidla aplika¢niho
diskursu. Tim neni vylouceno, Ze v konkrétnich pripadech diskursivni mechanismus selze.
Dulezité ovéem je, ze aproximace k idedlnimu stavu je mozna.

Otazkou tedy zistava prostor pro uplatnéni diskursivnich pravidel, nastinénych v prvni
kapitole. Pokud jde o logicka pravidla, neni zde zadny dtivod pro pochyby o moznosti jejich
maximalniho uplatnéni. Je jen na ucastnicich daného vyjednavani (tj. konkrétni aplikace
prava), aby vzajemné udrzovali porozuméni plynouci z toho, Ze si nebudou protirecit a mlzit
tak jasnost jednani (1.1) a budou se snazit o rovnost v podminkach dané aplikace tak, aby
jednotlivé podminky neprivilegovaly jednu ze stran (1.2). Za zvlastni poznamku pak stoji
jednotnd terminologie. Vyhodou soukromopravni aplikace prava je jeji uzavieny vyznam.
Neni dulezita pro nikoho jiného nez pro strany na ni ucastné. Participanti se tedy nemusi
pokouset o celospolecenskou srozumitelnost, zakladem pro jejich postup je toliko pochopeni
vzajemné. Tento fakt podstatné zjednodusuje jednotné pouziti pojmu (1.3). Pojmové definice
pak mohou byt zaclenény do obsahu pravniho jednani na vystupu (tj. napf. ustanovenim
smlouvy) nebo budou zkratka soucasti historie vzniku takového aplika¢niho procesu, coz
bude posléze vyznamné pti interpretaci daného jednani. Dohodnutou terminologii je pfitom
treba brat vazné a drzet se ji, coZ uz je opét na samoregulaci ucastniki aplikace.'”’

Pokud jde o druhou skupinu pravidel, lze opét pouze kratce konstatovat, ze otazka
upfimnosti (2.1) plyne z jiz vy$e zminéného principu dobré viry a davéry ve smluvnim
jednani. Upfimnost a duvéra v kauze vstupu do daného vyjednavani i v pohledu na jeho
prubéh by méla prispét k maximalizaci uzitku vSech tcastniki, takovy postup je tedy nejen
mozny (naplnéni je jen na tcastnicich, vnéjsi limity tu nejsou) a vhodny (z ekonomického
hlediska), 1ze jej i doporucit.'”® Druhé pravidlo této skupiny (2.2) vychazi v podstaté ze

15 Filip Melzer, ,,§ 2913 — PoruSeni smluvni povinnosti* in Filip Melzer, Petr Tégl, Obcansky zdkonik — Velky
komentar. Svazek IX. § 2894-3081 (Leges 2018) 317.

106K tomu ekonomicka analyza prava, napiiklad Hans-Bernd Schéfer, Claus Ott, The Economic Analysis of Civil
Law (Edward Elgar 2022) 453, piipadné Anthony J. Bellia Jr., Promises, Trust, and Contract Law (Notre Dame
Law School 2002) 31.

197 Josef Kotasek, Dopliujici vyklad smlouvy (Masarykova univerzita 2018) 39.
1% Neb diivéra je, slovy Otta a Schifera, enormni, ekonomicky produktivni silou. Viz Schifer, Ott (n 98) 458.
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stejného zdkladu. Podminkou jeho naplnéni je samoziejmé i obecny pozadavek absence
nétlaku v procesu vyjednavani.

V  kategorii tfeti konecné nachdzime nékteré zdsadni limity plynouci z povahy
soukromopravni aplikace prava. Hned prvni pravidlo pozaduje volny vstup do diskursu
(3.1), tj. konkrétni aplikace prava. Tento pozadavek ma byt naplnén, mame-li v néjaké véci
(otazce ¢i debaté) dojit ke spravnému zavéru. Podstata tohoto pozadavku v soukromopravni
aplikaci prava je vSak nezbytné jina. Snahou stran v takovém pripadé je jisté dobrat se
k nejlepsimu feseni, ovSem nejlepsimu feseni toliko pro jejich konkrétni individualni zajmy,
tj. kausu, pro kterou do negociace vstoupily. Propustnost procesu je tak dana primarné timto
zéjmem. Zakladni podminkou je, aby mély vSechny strany daného aplikacniho procesu
volny vstup do vyjednavani. V tomto smyslu je problematickym koncept adheznich smluv,
které predpokladaji jednostranné nastaveni podminek.'” Adhezni smlouvy jsou proto
z diskursivniho hlediska velkym problémem. Jejich obhajoba musi sestavat z absolutniho
ekonomického nezdgjmu na vyjednavani na strané jedné, vhodnymi kompenzaénimi
opatfenimi na strané druhé. Ekonomicky zajem je jisté¢ dan faktem, Ze pro urcité smluvni
oblasti je mnozina spotfebitelt natolik velika, Ze je v praxi ekonomicky neuskutecnitelné
individualni vyjednavani. Na strané druhé je tfeba vyzadovat, aby obsah takovych ujednani
byl kontrolovatelny jinymi mechanismy.'"® Tim nema byt zpochybnén institut adheznich
smluv. Je-li soukromé pravo fizeno principem autonomie vile, nelze z néj vyloucit ani
moznost nevstoupit do diskursu. Je vsak treba predpokladat, ze v takovém pripadé nebude
realizovano nejlepsi feseni, jakozto spiSe feseni jednostranné vyhodné. Z ¢ehoz plyne, ze
v celku soukromé aplikace prava neni diskursivni postup aplikovatelny vzdy, coz ovsem
vhodnost takového postupu nevylucuje nékdy.

Druhou slozkou pravidla 3.1 je pak moznost stran privést do diskursu tieti osoby, jejichz
participace by méla prispét k naplnéni plurality hlast. Tento pozadavek v podstaté smétuje
k moznosti pravniho zastoupeni a k moznosti odborné pomoci. Tj. strany by mély do
procesu aplikace vpoustét i odborné treti osoby, jejichz odbornost by méla ke spravnosti
vysledku prispét. Z tohoto hlediska je tedy napriklad nevhodné vylou¢eni moznosti pravniho
zastoupeni v procesu negociace, které neni z pohledu aktualniho ¢eského pravniho fadu
vyloucené, z pohledu diskursivni teorie je vSak zcela nevhodné.""! Participace tfetich osob
mimochodem miize byt jednim z kompenzac¢nich opatfeni zminénych u adheznich smluv.
Tak by naptiklad strana, ktera na formulaci smlouvy neméla podil, méla mit k dispozici
zastupce dominantni strany, ktery ji jednotliva ustanoveni adhezni smlouvy komplexné
vysvétli, ¢imz se prispéje k racionalizaci akceptace nabidky.''?

Pravidla 3.2 jsou v prostfedi soukromopravni aplikace zaru¢ena smluvni svobodou. Tato
pravidla jsou v podstaté nejvice limitovana hmotnépravni regulaci, jsou-li jeji ustanoveni

1% Viktor Kolmacka, ,,§ 1798 [Vymezeni smlouvy uzavirané adheznim zptsobem]“ in Milan Hulmak a kol.
Obcansky zakontk. Zavazkové pravo. 2. vydani (C. H. Beck 2025).

10 Schéfer, Ott (n 98) 471.

11 Je zde minéna takova situace, kdy si strany ujednaji, ze mohou jednat vyhradné osobné, bez intervence tieti
osoby v podob¢ zastoupeni. Takova situace neni pravné regulovana, neni tedy vyloucena.

2 Toto feSeni ovSem jisté neni pouzitelné vzdy — 1ze si jej piedstavit naptiklad u uzavirani pojistnych smluv,
u kupni smlouvy uzaviené spotiebitelem jiz sotva.
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kogentniho, nebo alespon relativné kogentniho charakteru. Presnéji fe¢eno, dand ustanoventi
nebudou branit ve vnaseni argument, ale v jejich mozném ucinku - argumenty sméfujici
proti kogentnim ustanovenim nemohou dojit realizace. Pfipomenu-li, ze diskursivni teorie
predpoklada legitimaci jiz na urovni legislativni, staci konstatovat, ze prekazka v podobé
kogentnich norem je kompenzovana pravé touto legislativni legitimaci. Ze samotné
struktury této aplikace prava vsak pro zminéna pravidla omezeni neplynou. Nesméji pak
plynout ani z priibéhu negociace co do omezeni moznosti vykonu téchto prav (3.3). To je
ovem diisledkem rovnosti v soukromopravnich vztazich.

Konecné pravidlo mozného navratu do diskursu (4) je omezeno pouze ekonomickymi zajmy
participanti. Navrat nemusi byt mozny z divodd hospodarnosti. Nejsou-li tu vak takové
davody dany, mél by tento navrat byt umoznén.

Z daného vykladu plyne, Ze v soukromopravni aplikaci prava jsou diskursivni pravidla
uplatnitelna. Jejich uplatnéni je pfitom nejen mozné, ale rovnéz vhodné. Kritika diskursivni
aplikace se tu nezda naplnéna. Jakkoliv totiz jeji predpoklady selhavaji na nékterych mistech,
aproximacné je lze uplatnit vétsinou.

Smluvni negociace je pfitom jen demonstrativnim prikladem rdmce uplatnéni diskursivnich
pravidel. V zasadé podobné se véci maji i pro oblast jednostrannych jednani (v prvé radé
poftizeni pro pripad smrti) ¢i jiné soukromopravni aplikace, naptiklad v podobé zakladani
pravnické osoby.

3.3 Institucionalizovana aplikace prava

Na fadé je prozkoumat institucionalizovanou aplikaci prdva. To je kategorie nesmirné
$iroka a zahrnujici rozsahlou mnozinu forem aplikace prava. V prvé radé to bude aplikace
prava soudy. I tu lze délit na nékolik podob. Predné lze soudnictvi tfidit na zakladé
pravomoci na fizeni civilni, trestni, spravni a dstavni, coz odpovida aplikac¢ni kategorii
IV.. Demonstrativnim pfipadem pro tento c¢lanek bude soudnictvi civilni pro jeho
nejvétsi teoretickou rozpracovanost. Civilni soudnictvi pak lze roztfidit na fizeni sporné
a nesporné.'”® Mezi témito formami aplikace prava soudy je pritom tfeba rozliSovat, nebot
jejich specifika implikuji zasadni diisledky pro rozsah uplatnéni diskursivniho pristupu. Dale
do institucionalizované aplikace miizeme zaclenit rozhodovani ostatnich organt vefejné
moci v oblasti spravniho prava. I zde lze ptfitom v podstaté rozlisit podobné subkategorie
jako u soudni aplikace prava.

3.3.1 Aplikace prava soudy

Aplikace prava soudy spociva obecné v aplikaci prava soudy (I), ve formé zavazného
rozhodovani o pravech a povinnostech (II), za libovolného nastaveni kategorie III, v ramci
libovolného pravniho odvétvi (IV.3) prava Ceské republiky (IV.a), pficemz nés zde zajima
aplikace prava soukromého (IV.), tj. soudni soukromopravni aplikace prava.

13 Pro udrZeni rozsahu ¢lanku zde pominu fizeni exekucni a insolvenéni, jakkoliv jist¢ vykazuji vlastni,
i diskursivni, specifika.
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3.3.1.a Aplikace prava civilnimi soudy v fizeni sporném

Zakladnim modelem, kterym byva civilni proces definovan, je civilni proces fizeni
sporného, ktery lze charakterizovat jako (I) aplikaci prava soudy, (II) zavazné rozhodujicimi
o pravech, (III) kterd potvrzuji, (IV.3) v rdmci soukromého prava (IV.a) Ceské republiky.
Sporné fizeni je vymezeno principem, ktery je na prvni pohled protichudny diskursivni
teorii. Sporné fizeni je strukturalné vybudovano kontradiktorné.'* Dvé strany s odlisSnymi
z4jmy jsou v ném postaveny proti sobé na zakladé samotné struktury civilniho procesu. To
se projevuje v mnoha ohledech, v prvé fadé v kontextu zasady dispozi¢ni. Jsou to strany, kdo
panuji procesu (a z nich prirozené nejvice zalobce), urcuji tedy predmét sporu, jeho prabéh
a ve znacné mire jeho zavér.'”” Strany nesou biemeno tvrzeni, bfemeno dtikazni ¢i bfemeno
substanciace, a je tak v podstaté na nich, jaké argumenty budou do diskursu vneseny.
V takovém pripadé, zda se, neni mozné hovorit o komunikativni racionalité daného procesu.
Alespon na prvni pohled tu jednozna¢né dominuje racionalita strategicka, ktera jako by byla
vbudovana do samotné podstaty civilniho procesu. Engander ostatné upozornuje na fakt, ze
sam Habermas jako by ptiznaval, Ze soudni fizeni je ovladano strategickou racionalitou.'

Takto hrubé vymezeny civilni proces je ovsem obrazem jeho liberdlni koncepce, ve které byly
strany povazovany nejen za pany sporu, ale téZ za pany pravdy.'"” Tato koncepce byla nicméné
prekonana a dnes se neuplatnuje. Na jeji misto nastoupila koncepce socialni. Ta nevyvraci,
Ze pany sporu jsou strany, uvédomuje si nicméné, ze kazdy soudni spor ma z podstaty
celospolecensky vliv, jehoz disledky mohou byt v pripadé uplné rozvolnénosti pravidel
zna¢né nezadouci. Soudce jiz neni pouhym rozhodcem pracujicim s materidlem, ktery mu
dodaji strany. Novy soudce musi spolu v soucinnosti se stranami pisobit na fizeni tak, aby
doslo ke svému zavéru co nejdrive a s co nejlepsim vysledkem - tato kvalita je pfitom méfena
souladem skutec¢nosti s pravem.'® Socialni pojeti civilniho procesu samo o sobé zmirnuje
rozsah uplatnéni strategické racionality ve prospéch racionality komunikativni. Vyvoj
zde ovSem nekonci. Lze pozorovat trend k posilovani smirnych slozek civilniho procesu,
které by mély v podstaté vést v ekonomicky rozumnéjsi vyfeseni sportl na strané jedné,
na strané druhé posiluji slozku diskursu v daném feseni.'”® Jakkoliv takovéto zmirnovani
nemuze poprit zakladni strukturalni slozku civilniho procesu a v konkrétnich pfipadech ani
nemusi odstranit antagonické postaveni stran sporu, lze jisté rict, ze v nékterych pripadech
diskursivni pravidla uplatnitelnd budou. V kontextu instituce soudce, jehoz tloha je
v socialnim procesu komunikativni, nikoliv strategicka, pak budou uplatnitelna takrka vzdy,
jakkoliv jejich redlny dopad na fizeni s nepratelsky nastavenymi stranami bude omezen.

114 Josef Macur, Uvod do teorie obcanského prava procesniho (Pravnicka fakulta Masarykovy univerzity 1990)
62. Pro Otta spor jest ustrojim vedoucim k cili spoleénému (mirna parafraze viz Emil Ott, Soustavny tivod ve
studium nového rizeni sporného. I. dil [Wolters Kluwer 2012] 15).

15 Petr Lavicky, Eva Dobrovolna, Bohumil Dvotak, Civilni pravo procesni. Dil prvni. (Ceska spole¢nost pro
civilni pravo procesni 2023) 46.

6 Englénder (n 86) 150, Habermas (n 13) 237.
"7 Petr Lavicky, Moderni civilni proces (Masarykova univerzita 2014) 36.

"8 ]bid. Se socializaci (¢i materializaci) civilniho procesu je ostatné spojeno mimo jiné i jméno Habermasovo.
Viz Roman F. Kehrberger, Die Materialisierung des Zivilprozessrechts (Mohr Siebeck 2019) 14.

' Mj. stoji za zminku instituty, jako je mediace nebo soudcovské smiry.
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Tato omezeni v§ak nejsou pro diskursivni teorii destruktivni. Diskursivni teorie samozfejmé
respektuje institucionalni omezeni pramenici z procesniho prava. Vyzaduje ovéem, aby tato
omezeni byla sama o sobé diskursivné pozitivni. Nelze z jejiho pohledu tolerovat takova
institucionalni omezeni, ktera sméfuji proti moznosti vedeni diskursu, vhodna jsou naopak
ta, ktera alespon castecné podporuji diskursivni pravidla tam, kde neni mozné jejich
neinstitucionalizované uplatnéni. Dovolim si nyni ptistoupit k nékolika malo ilustracim.
Pozastavim se znovu naptiklad u 4. pravidla. To predpokladd neomezenou moznost rekursu
zpét do diskursu. Takové pravidlo diskursu je nezbytné limitovdno pravné-politickym
zajmem na rychlosti fizeni, ktery sméfuje k ochrané castniki, soudu i spolecnosti a které
vrcholi kone¢nym a nezménitelnym pravnim stavem. Je tedy otazkou spravného nastaveni
institutd umoznujicich znovuotevieni diskursu, nakolik bude naplnéno dané pravidlo.
Takovymi instituty budou klasicky opravné prostiedky nejriznéjsiho druhu. Limitou
naplnéni diskursivniho pravidla v daném pripadé bude zajem na stabilité pravni moci, tj. na
kone¢ném a jednoznaéném usporadani pravnich vztaha ucastniku fizeni. Otazka opravnych
prostredki je pfitom zajimava jen v tom smyslu, nakolik je mozné je uzit za Gicelem vnesenti
novych argumentti do diskursu, neni tedy, z pohledu ctvrtého pravidla vedeni diskursu,
dulezité to, zda jsou tyto uplatnitelné z dtivodu poruseni procesniho prava jako takového.

Podstatna je tedy otazka koncentrace fizeni. Pfipomindm, Ze tu v prostfedi ceského
prava upravuje § 118b zdkona & 99/1963 Sb., OSR. Koncentrace tizeni, byla-li by tplna
a neumoznovala tedy vnaset ani v navazujicich fizenich o opravnych prostfedcich nové
argumenty, byla by jist¢ naprosto protichidnd diskursivni teorii. Opravné prostiedky
by z jejiho pohledu nemély dobry smysl, kdyby je ucastnici nemohli vyuzit k rozsifeni
argumentacniho pole. Jednalo by se jen o jakysi hod kostkou, ze kterého muze ze stejného
zakladu vzejit jiny vysledek jen z divodu zmény v ucastnicich diskursu (tj. zmény soudce).
V &eském prostiedi oviem § 205a a § 211a OSR umoziuje vnést nové argumenty, oviem
pouze v limitovaném vécném rozsahu. Jednak se jedna o diikazy vztazené k jednotlivym
procesnim vadam. Tyto argumenty nejsou z pohledu ¢tvrtého pravidla relevantni (jakkoliv
mohou byt zajimavé pro pravidla jind, naptiklad pravidlo 3.3, které poskytuje ochranu
procesu argumentace). Naopak velice zajimavé jsou z pohledu ¢tvrtého pravidla argumenty
podle § 225a pism. f) OSR. Ten do odvoldni vpousti nova producta, skute¢nosti nové
vzniklé po vyhlaseni napadeného rozhodnuti.'?® Takovy postup je jednozna¢né vhodny
stran diskursivni teorie. Otdzkou ovSem je, pro¢ nelze vnaset nova reperta, tj. skute¢nosti
vzniklé jiz v pribéhu puvodniho jednani, ovSem nevnesené z objektivnich davodi.
Argumenty, které nebyly v piivodnim fizeni vneseny , a¢ vneseny byt mohly, nemusi uz snad
z dvodli procesni ekonomie byt do fizeni vpustény, ucastnici, ktefi jimi disponovali, je
neshledali relevantnimi (diskursivni teorie nenuti argumenty vnaset, toliko pro to poskytuje
prostor). Treba v pripadé, Ze jimi disponovala jen jedna strana a nevnesla je, druha strana
je vsak odhalila az po skonceni prvniho fizeni, bylo by absurdni této strané jejich vneseni
upirat. Takovy postup odporuje diskursivnimu piistupu, ktery by nemél nékterou ze stran
zvyhodnovat — rovnost ucastnikil patti mezi zdkladni predpoklady idedlni fec¢ové situace.
Z pohledu diskursivni teorie tedy lze zpochybnit exkluzivitu vnaseni skutecnosti nové
vzniklych v odvolacim tizeni. Uprava vpoustéjici nova producta i nova reperta by nejenze

120 Renata Sinovd, Klara Hamulakova, Civilni proces. Obecnd édst a spravai Fizeni (C. H. Beck 2020) 412.
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lépe korespondovala s pravidly vedeni diskursu, rovnéz by o néco zjemnila strategickou
racionalitu fizeni. Tak alespon z pohledu diskursivni teorie.

Podobnym zptsobem by bylo mozné rozebrat i dal$i obdobna institucionalni omezeni
sporného civilniho procesu, jako tfeba dovolani ¢i obnovu fizeni. Obzvlasté obnova fizeni
je v tom smyslu fascinujicim institutem, Ze, na rozdil od odvolani, umoznuje vnaset nova
reperta, tedy skutecnosti existujici v ptivodnim fizeni, ovSem bez zavinéni neuplatnéné.
Umoznuje ovSem vnaset i nova producta.'?! Takova uprava se zda ve zna¢né mire nesmyslna,
vzhledem k namitkdm vznesenym proti upravé odvolani. Obnova fizeni v aktudlni upravée
jen dale tfidti diskurs a dekoncentruje projednani argumentli ve vzdjemném pomeéru.
Raciondlnéjsi by se zdala uprava klidné restriktivnéjsi co do obnovy fizeni, kdyby radny
opravny prostiedek (odvolani) umoznoval plné projednani vsech moznych argumentt
v jejich vzajemné souvislosti.

Soudni aplikace prava v civilnim soudnictvi je mimoradné komplikovanym postupem,
vSechny jeho aspekty tu tedy probrat nelze. K vy$e podanému prikladu vychazejiciho ze
¢tvrtého pravidla diskursu, dovolim si pridat jesté jeden. Ten vychazi z pozadavku volného
vstupu do diskuse.

Dlouho probiranou otdzkou je tzv. advokatsky proces. Redena otdzka je v zdsadé takova,
nema-li byt kazdy ucastnik jiz v prvnim stupni soudniho fizeni zastoupen advokatem.'*
Dosavadni pristup je opacny, tj. advokatni zastoupeni neni nutné potud, pokud tak zakon
primo nestanovi. Varianta advokatského procesu je z pohledu diskursivni teorie jednoznacné
preferovana. Nebrani totiz u¢astnikiim, aby své argumenty do diskursu dostali, toliko pridava
dalsi osobu s profesionalnim osobnim zazemim, kterd je schopnd dodat do pomyslného
kolbisté mnozstvi dalsich, odbornych, argumentt.. Takovd varianta se zda byt jednoznacné
pozitivni. Je ovSem treba zajistit, aby takovéto institucionalni omezeni nebranilo osobam
viibec do takového aplika¢niho diskursu vstoupit. Jednalo-li by se o ekonomickou prekazku,
ktera by mohla ekonomicky slabsi jedince od soudu odradit, bylo by takové reseni zcela
nepftijatelné a skodlivé. Bylo by tedy vyzadovano druhotné kompenzacni opatfeni, které by
fesilo pripadné negativni efekty.'>

Zavedeni advokatského procesu s takovymi opatfenimi by prispélo ke kompenzaci limitace
pozadavku volného vstupu do fizeni. Pozadavek omezené propustnosti ti¢astnik, plynouci
z institucionalnich omezeni daného typu aplikace prava, by pritom nebyl nijak popfen (spor
by ztistal mezi dvéma stranami), v ramci jeho limit by v$ak bylo dosazeno maximalizace
institucionalni kompenzace dané limity. Idedlni fecova situace by dosazena prirozené nebyla.
Pfipominam ovSem, Ze nam jde pouze o aproximaci k ni, v ramci pozadavku plynoucich ze

21Tbid. 430.

122Viz ostatné ,Vécny zamér civilniho fadu soudniho® (Ministerstvo spravedlnosti Ceské republiky), https://msp.
gov.cz/documents/12681/2872506/V %C4%9Bcn%C3%BD+2%C3%A1m%C4%9Br_final 2017.pdf/7d99428a-
ea94-4b54-8bc8-7e64b22eb4ca, citovano 3. 12. 2025.

123 Takové opatfeni by pak patrné muselo mit povahu ekonomické subvence stran statu.
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skute¢nosti stojicich mimo pravni diskurs. Idealni variantou pro diskursivni teorii pritom
samoziejmé nebude sporné fizeni, ale mediace ¢i media¢ni arbitrdze.'**

Rozhodujicim faktem, ktery je spole¢ny vSem instituciondlné omezenym aplikacim prava,
které zde budu probirat, je ten, Ze je tu jasné dana osoba, kterd diskurs kon¢i zavaznym
rozhodnutim. Takové nastaveni jde pfimo proti predpokladu, Ze diskurs kon¢i okamzikem
uplatnéni vSech argumentti. To je fakt, ktery nelze rozporovat. Je ovsem dobré upozornit, Ze
soud sice nakonec rozhodne autoritativné, ale mél by tak ¢init po dostate¢ném projednani
véci, ke kterému doslo za spoluprace se stranami. To, Ze soudce muiZe jednat jednostranné,
neznaci, ze tak ¢init md ¢i musi. Vedeni diskursu je v rukou soudce, ten ovSem rozhoduje
na zékladé miry jistoty. Tu pfitom v prvé fadé ovlivnuji strany - kladenim argumentt. Az
v okamziku, kdy se diskurs zastavi a dal$i argumenty jiz nemaji silu posunout soudcovu
miru presvédceni, mtze byt aplikacni proces zastaven.'” Autoritativnost rozhodovani
jednoho ucastnika tak jisté pusobi proti predpokladu idealni fecové situace spocivajicim
v rovnosti nafizovacich kompetenci, celkové institucionalni nastaveni se vSak zda vhodné
tento nedostatek kompenzovat. Jednostrannost zde totiz dodava punc autority, nevytvari
pravdu.

Uvedené priklady ilustruji limitace uplatnéni diskursivnich pravidel v realném aplika¢nim
diskursu civilni sporné aplikace prava soudy. Nezda se pfitom, ze by zde byla diskursivni
pravidla zcela neuplatnitelna ani pro ryze strategickou podstatu sporného procesu, ani pro
institucionalni limitace spojené s procesnim pravnim ramcem. Nejenze zde ryze strategické
mys$leni pfitomné neni, legislativni ramec dokonce umoznuje aplikaci diskursivnich pravidel
pfimo. Ov$em ani v pripadé, kdy k primé aplikaci dojit nemuize, protoze jsou skutecné
limitovana institucionalnim nastavenim daného aplikacniho procesu, nestavaji se pravidla
vedeni diskursu irelevantnimi. Mohou slouzit jako hledisko prezkumu institucionalniho
nastaveni na vy$si irovni — urovni legislativni. Netfeba pfipominat, Ze legislativni nastaveni
(tj. institucionalni omezeni diskursu) pfimo ovliviiuje aplika¢ni proces, a diskursivni teorie
tak ptisobi na konkrétni akty aplikace.

3.3.1.b Aplikace prava civilnimi soudy v Fizeni nesporném

Jiz jen kratce se zastavim u nespornych fizeni. Pfipominam, Ze jejich vymezeni neni dano
tim, Ze by proti sobé jednotlivi ucastnici nesporovali, nebyli na sebe takfikajic nastvani.
Osobni vztahy mohou diskurs ovlivnit, nejsou ovéem defini¢ni pro pojem ,nespornych
fizeni. Ta jsou vymezena jako aplikace prava soudy (I), zavazné rozhodujicimi o pravech
(I), ktera zakladaji (povétsinou, hranice tu neni ostra) (III)'*%, v ramci civilniho prava (IV.)
Ceské republiky (IV.a).

124 Jakkoliv tvaha nemuze byt takto jednostranna, i podobné alternativni zptisoby feSeni sport nesou své naklady.
K tomu vice Francisco Cabrillo, Sean Fitzpatrick, The Economics of Courts and Litigation (Edward Elgar 2008)
210.

125 A soudce se tehdy dostane do stavu non liquet a rozhodne podle objektivniho dikazniho bfemene nebo
nabude presvédeni o spravnosti jednoho z postojii. Nerozhoduje svévolné, rozhoduje argumentacné. Viz Petr
Lavicky, Diikazni bremeno v civilnim rizeni soudnim (Leges 2017) 43.

126 Flanderkova, Slejharova (n 78) 23.
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Nesporna fizeni je pomérné komplikované vymezit co do jejich rozdilu s fizenimi spornymi.
Nabizi se negativni vymezeni - fizeni, kterd nejsou spornd, jsou nesporna. Sporna fizeni pak
nejsou ta, ktera nejsou budovana na principu antagonismu, a vid¢i zdsadou tak neni zdsada
dispozi¢ni, ale zasada oficiality.'’

Takovéto vymezeni pfitom samo o sobé ve zna¢né mire oslabuje pritomné prvky strategické
racionality. Plati sice, ze zde nemiizeme pocitat s dokonale komunikativné racionalnimi
ucastniky, a nadale tak neni mozné dosahnout idealni recové situace, institucionalni nastaveni
tohoto aplika¢niho postupu vsak umoziuje §ir$i naplnéni pravidel vedeni diskursu.

Tim nema byt feceno, Ze vySe podand omezeni fizeni sporného se tu neuplatni - otazka
opravnych prostiedkd i pravniho zastoupeni ziistadva nezménéna. Celkové nastaveni procesu
je vsak otevrenéjsi naplnéni pozadavki diskursu. Nejedna se naptiklad o fizeni dvou proti
sobé stojicich stran, jejichz dispozi¢ni opravnéni jsou pro proces urcujici. Soud zde ma
aktivnéjsi ulohu, ktera mu umoznuje vpoustét do fizeni dalsi Gcastniky a sam vyhledavat
argumenty (diikazy). Soud zde tedy nejenze spolupracuje se stranami, které mu poskytuji
argumenty, saim dokonce argumenty vyhledava a doplnuje.'?®

Pokud jde o pravidla prvni a druhé kategorie (1.1-3, 2.1-2), je zde pfitomen podobny
problém jako v fizeni sporném. Neni vzdy mozno predpokladat, ze se budou strany chovat
komunikativné, a nikoliv strategicky. I zde nicméné plati, Ze pro strany bude spise vyhodné
postupovat podle racionality komunikativni nez strategické. Tehdy, kdyz tomu tak nebude,
muze zde navic zasdhnout soud tak, aby tento diskursivni nedostatek zmirnil vlastni aktivni

v/

¢innosti. Aproximace idedlni fe¢ové situaci se zde zda jednodussi.

Pravidla tfeti kategorie jsou tu napliovana spolehlivéji jiz proto, ze proces neni budovan na
sporu dvou stran, ale do fizeni lze vpoustét $irsi mnozstvi ucastniki, kteti mohou pohledy
vhodné doplnovat.'? Nesporné fizeni se tak zda relativné oteviené diskursivnim pravidltim,
jakkoliv je zde neni mozné naplnit cele, a je tak tfeba pracovat i s diskursivni legitimaci
institucionalnich omezeni. Obecné Ize nicméné konstatovat, ze povaha nesporné aplikace
prava civilnimi soudy se bliZi spise situaci ovladané komunikativni racionalitou, a pripousti
tak $ir$i uplatnéni pravidel diskursu.

3.3.2 Spravni aplikace prava

Vedle aplikace prava soudy je tfeba zminit jesté aplikaci prava spravnimi organy, tj. aplikaci
organy verejné spravy (I), za véech variant kategorie II (neb spravni pravo je neuvéritelné
$irokou disciplinou a to, zda se jedna o rozhodovani o pravech ve spravnim fizeni, realizaci
kompetenci v exekutivhim jedndni ufada ¢i vykon prav v pripadé spravni exekuce, zavisi
na konkrétnim pripad¢), s deklaratornimi i konstitutivnimi u¢inky (III), v ramci spravniho
prava (IV.B) Ceské republiky (IV.a). V tomto ptipadé je tézké, ¢i takika nemozné sjednocené
vylozit alespon nastin procesnich situaci, v nichz mohou byt diskursivni pravidla uplatnéna
¢i kde je jejich uziti naopak vylouceno. Spravni organy rozhoduji v nepfeberném mnozstvi

1271bid. 46.
128§ 20-21 zakona ¢. 292/2013 Sb., zakon o zvlastnich fizenich soudnich.

129 Jakkoliv je tato moznost i zde vécné omezena, viz § 67 zékona ¢. 292/2013 Sb., zakon o zvlastnich fizenich
soudnich.
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situact, které se od sebe li$i vécnou i procesni podstatou. Obecné lze ovsem konstatovat, ze
zakladni nastaveni ptisobeni spravnich organiti ve spravnim fizeni je podobné soudnimu
nespornému fizeni.”*® Tento komunikativni charakter je pfitom zdlraznén i tim, Ze se
zde uplatni pozadavky principtt dobré spravy.”®! Ty nejenze vedou k naprosté nemoznosti
antagonistického postaveni organu vefejné moci ve vztahu k Gcastnikiim a zakotvuji tak
princip smirného reseni a kooperace, zaroven vedou ke zjemnéni autoritativniho postaveni
organu vefejné moci v tom smyslu, Ze jeho zdjmem neni toliko dosahnout konkrétniho cile
ve vefejném zajmu, ale dobrat se rovnéz vSestranné uspokojivého feseni — nebot i to je jisté
ve vefejném zajmu.”*? Vzhledem k tomu, Ze ani vztah ucastnikt pravidelné nebude primo
protichtdny (vyjimkou mohou byt samoziejmé fizeni sporna), 1ze konstatovat, ze pravidla
diskursu tu maji solidni prostor pro uplatnéni.

I zde patrné plati Ze nejvétsim problémem v institucionalizovaném prostoru bude nedostatek
¢asu jednak pro dostate¢né duslednou vyménu argumentt, jednak pro pravidlo ctvrté,
tj. revize epistemologickeé situace. Na strané druhé ani ve spravnim fizeni neni rozhodujici
organ vazan diikaznimi navrhy dcastnikd a ma prokazovat stav takovy, jaky je, nezavisle
na jejich tvrzenich.'"”® Vzhledem k této podobnosti s civilnim nespornym procesem pak lze
predpokladat stejny narok na pozadovanou miru dikazu.

Ostatni predpoklady diskursu i jeho pravidla pak lze posuzovat relativné stejné, jako to je
u alternativ civilniho procesu.”* Uplatnéni diskursivnich pozadavku je tu tedy prevazné
stejné a lze konstatovat, ze diskurs miize byt i v institucionalnich omezenich spravniho
fizeni veden, jakkoliv se jedna o diskurs toliko aproximujici idealnimu.

Zavér

Nejvétsi kritika stran Habermasovy teorie, kterou jsem popsal v prvni kapitole, se v podstaté
tykd toho, ze aplika¢ni pravni diskursy nefunguji na bazi komunikativni racionality,
ktera je vychodiskem diskursu. Chapeme-li ovéem komunikativni racionalitu na zakladé
jeji kritiky pouze jako variantu strategické racionality, tento problém se nezda byt tak
zasadni."”” Komunikativni racionalita se stava na cil zameérenou aktivitou, ovsem stmelujici
aktéry diskursu prostfednictvim snahy o vzdjemné porozumeéni. Zda se mi, ze instituty
jednotlivych aplika¢nich diskurst, jak byly na ptikladech popsany v kapitole tfeti, umoznuji
uplatnéni takové komunikativni racionality nebo strany do takové racionality pfimo nuti.
A neni-li tomu tak, je diskursivni teorie vhodnym zakladem pro kritiku takové pravni
upravy, smétujici k potencidlnim zménam. Faktem je, Ze idedl fecové situace nemitize byt

3 Nesporna povaha je ostatn¢ zdtiraznéna existenci zvlastni kategorie spravnich fizeni oznacenych jako fizeni
sporna. Sporna jsou tedy jen nékterd fizeni, nespornych je vétsSina. Podrobné Lukas Potésil, ,,§ 141 [sporné
fizeni]“ in Lukas Potesil, David Hej¢, Filip Rigel, David Marek, Spravni rad. 2. vydani (C. H. Beck 2020) 708.

131 Karel Cernin, Principy dobré spravy (Wolters Kluwer 2019) 57.

132Tbid. 143.

133§ 52 zakona ¢. 500/2004 Sb., spravni fad.

13 Minéno zde nesporné fizeni soudni k spravnimu fizeni a sporné fizeni soudni ke spornému spravnimu fizeni.

135 Uwe Steinhoff, The Philosophy of Jiirgen Habermas. A Critical Introduction (Oxford University Press 2009)
4 anasl.
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potlacen ve vsech aplika¢nich diskursech (hlavné téch institucionalizovanych) uz proto, ze
komunikativni racionalita zde nemiize byt uplnd, prvky mysleni strategického pretrvavaji.
Nelze v8ak hovofit o absolutni prekdzce, jak prezentuje Englédnder."*

Neni-li tedy konec¢nou prekazkou komunikativni racionalita, mizeme jednotlivé aplika¢ni
diskursy rozebirat prostiednictvim jednotlivych predpokladi a pravidel diskursu. Prostor
pro jejich uplatnéni se samoztejmé lisi. Jiny je u neaplika¢nich diskurst, jiny je u aplikacnich.
Jiny je u institucionalizovanych aplika¢nich diskurst, jiny u neinstitucionalizovanych.
Vsechny formy aplikace prava vsak umoznuji aplikaci diskursivnich pravidel v néjaké mife,
¢imz umoznuji aproximovat idedlni recové situaci. Takovd aproximace pak vede k rozsifeni
pole pro vymeénu argumentt a v disledku k lep$imu feseni danych otazek - tak alespon
pohledem diskursivni teorie Jiirgena Habermase v jeji casem oslabené varianté.

Diskursivni teorii neni proto dobré zavrhnout s odkazem na jeji non-pozitivisticky zaklad,
ktery neni rozhodujici pro samotny aplikacni diskurs, ani s odkazem na dvé vyse probrané
namitky. Naopak je tfeba ji chdpat jako vhodny néstroj pro proceduralni zaklad aplikace
prava, nebo alespon jako referen¢ni kritérium kritiky platné legislativy. Jakkoliv pak tento
¢lanek uvedené ¢ini jen demonstrativné, jednotlivé aplikacni formy (kapitola druha)
umoznuji rozsdhlou a hloubkovou analyzu.

136 Englénder (n 86) 150.
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