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Treatise

One Right Answer Thesis,
the Court as an Original Lawmaker,
Dissenting Opinions
and Changes in Case Law

Jan Tryzna

The author is an associate professor at the Department of Legal Theory and Legal Studies at the
Faculty of Law, Charles University, and an academic researcher at the Police Academy of the
Czech Republic in Prague.



Abstract

The article analyzes, based on several recent rulings of the highest courts, the question of
whether the current assessment of judicial activity as merely filling in the law is still valid,
and whether the current relationship between the judiciary and the legislature justifies
concluding that, in at least some cases, judges are original creators of legal rules. This idea
is examined in the context of the thesis of a single correct solution to every case, compared
with the currently applied pluralistic understanding of law. As evidence confirming the
correctness of the thesis, both dissenting opinions and instances of changes in established
case law are considered.

Keywords: judicial interpretation, legal methodology, dissenting opinions, change in
established case law, retroactivity, retrospectivity, law development, law-making
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Introduction

The inspiration for writing the following text came from several recent decisions of the
Supreme Court and subsequent rulings of the Constitutional Court, which demonstrate that
some issues of general legal theory remain open.”

The topic of this article deals with an issue that has already been described and evaluated
in many, if not all, respects. However, recent cases indicate that some of its aspects require
repeated analysis or even reassessment, partly because they are continuously evolving.
From the existing extensive literature, which shares a common focus on various aspects of
the relevance of judicial decision-making as a distinctive part of every legal environment,
particular reference can be made to the collective monograph New Trends in Judicial Law-
Making." * This work summarizes the development of perspectives on judicial decision-
making within the legal environment of the Czech Republic, considering numerous foreign
influences over the past three decades of legal development in the country.

When evaluating doctrinal conclusions concerning the significance of judicial decision-
making for the legal system, it is impossible to overlook the fact that the development of
the role of judicial decision-making in the legal environment follows a predominantly one-
way trajectory. It has been gaining increasing autonomy in relation to other actors within
the legal framework. It can be assumed that this development is rooted in the fundamental
characteristic of the continental legal system—namely, the dominance of statutory law over
other potential sources of law, particularly judicial case law, and consequently, the dominance
of legislative power over judicial power. In this context, it is essential to recall the provision
of § 8 of the General Civil Code: “Only the legislature has the power to interpret the law
in a generally binding manner. Such an interpretation must be followed in all legal cases
that have not yet been decided, unless the legislature has specified that its interpretation
should not apply to the resolution of legal cases concerning actions taken and rights asserted
before such an interpretation was issued.” To remove any doubts, the Austrian legislator
further clarified this principle in § 12: “Regulations issued in individual cases and judgments
rendered by judicial authorities in specific legal disputes shall never have the force of law and
cannot be applied to other cases or other persons”™*

! This topic was written with the support of funds from the Basic Institutional Support Programme for Science
and Research COOPERATIO/LAWS of Charles University.

2Milo§ Veceta and others, Nové trendy v soudcovské tvorbé prava (1% edn, Masarykova univerzita 2015).

> For a partial commentary on this provision see Zdenék Kiihn, ‘Kapitola tfeti: Pravotvorba soudcovska.
I. Klasické civilni kodexy a otazka soudcovské pravotvorby’ in Ale§ Gerloch and others, Teorie a praxe tvorby
prava (1* edn, ASPI 2008) 92, 94.

*The provisions of Section 7 of the General Civil Code cannot be overlooked in this context: "If a legal case cannot
be decided either by the words or by the natural sense of the law, it is necessary to look to similar cases apparently
decided in other laws, and to the reasons of other related laws. If a case of law remains doubtful, it must be decided
according to the natural principles of law, taking into account the circumstances carefully summarized and maturely
considered." Significantly, there is a complete absence of reference to case law or doctrine as a source of possible
rules for remedying deficiencies in the law. According to Esser, this concept primarily confirms the monopoly of
an all-encompassing statutory law that is "at hand" in every situation and should and must be applied. Cf. Josef
Esser, Grundsatz und Norm in der richterlichen Fortbildung des Privatrechts (Tiibingen 1956) 149. For the sake of
fairness, it should be recalled that the Austrian legislator had no illusions about the completeness of statutory law,
as evidenced by E. Zeiller's opening speech to the Court Commission on Legal Affairs in 1801: "Civil laws must
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If legal thought was to evolve in any direction, it could only be one that deviates from these
rules—toward the independence of judicial decision-making and judicial interpretation of
law, ultimately leading to judicial law-making. There is no other path. If the legislator has
been granted a key role in the legal system as the sole creator of law, then other actors within
the legal framework can assert themselves only at its expense. As will be briefly suggested
later, the Anglo-American (or common law) legal system has undergone a partially opposite
development—shifting from the dominance of judicial power to the dominance of legislative
power. It seems to be a general pattern that when societal development in a particular area
reaches its peak, it subsequently turns in a different direction.

The reasons for the increased interest in the significance of judicial decisions, judicial
interpretation of law, and the judicial shaping or creation of legal rules were undoubtedly
not only ideological but also pragmatic. Although judicial decisions were not supposed to
be a source of law according to the General Civil Code (they were not meant to have the
force of law), the inherent principles of the legal order inevitably led to the need to recognize
the relevance of judicial decision-making for practical legal life. The basic idea of justice,
which requires consistency in decisions for identical cases, had to, via fact, overcome the
prohibition of the general binding nature of judicial decisions, or judicial interpretation of
the law. A similar conclusion is reached by the requirement for the predictability of judicial
decision-making in individual cases and some related principles.

The Austrian tradition is, of course, not the only one in the continental environment. Other
countries have approached the same issue differently. An example is the Swiss Civil Code,
which instructed judges, in cases of silence or ambiguity in the law, to decide “as if they
were the legislator”. However, this concept did not gain acceptance in the domestic legal
environment.

Despite this, the trend is clear and, as suggested, consists of the gradual independence of
judicial decision-making in the sense of expanding the relevance of judicial interpretation
of the law at the expense of legislative norm-setting, which grows into judicial law-making.

1. Judges as Original Creators of Law?

From the somewhat abbreviated introduction, the question arises whether a state has
already been reached where one can speak of judicial law-making in the full sense of the
term, i.e., whether judicial case law has achieved the status of an autonomous source of law,
a source of legal rules that is independent of other sources of law.® Domestic literature so far

... be complete. There must be no legal case which cannot be decided according to the law and the rules contained
therein. This requirement is unquestionably the most difficult, and every legislation must fail on it, if it sets itself
the object of exhausting all cases by the words of the law; if it the judge to a literal (buchstiblich) application of the
law; if it forbids him all interpretation, whether from the spirit of the law or from general principles: in short, if it
resolves to make judges into machines speaking the law." Quoted from Sigrid Jacoby, Allgemeine Rechtsgrundsdtze:
Begriffsentwicklung und Funktion in der Europdischen Rechtsgeschichte (Duncker und Humbolt 1997) 68.

> Article 1(2) ZGB: ,Kann dem Gesetz keine Vorschrift entnommen werden, so soll das Gericht nach Gewohnheitsrecht
und, wo auch ein solches fehlt, nach der Regel entscheiden, die es als Gesetzgeber aufstellen wiirde.

¢The concept of autonomous law is understood here as defined by Lech Morawski and Marek Zirk-Sadowski,
‘Precedent in Poland’ in Neil D. MacCormick, Robert S. Summers and Arthur L. Goodhart (eds), Interpreting
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seems to be rather cautious on this issue. The previously mentioned collective monograph by
authors from the Law Faculty of Masaryk ‘s University mainly speaks of “shaping the law™”
and avoids conclusions about judicial law-making in the autonomous sense.® The idea of the
dominance of written law, the concept of the separation of powers, and the very fact that
positive (written) law refuses to recognize judicial decisions as a source of law are probably
still such strong factors that acknowledging judicial decision-making as an autonomous
source of law’ is not easy. In these cases, judicial decision-making takes place within the
field of interpreting existing law (and if something already exists, it cannot be said to be
newly created), or its completion in cases of incompleteness, gaps, etc. However, shaping the
law is not the same as creating it; it is about supplementing what already exists, partially or
fundamentally.

The most common objection to the idea of a judge as a creator of law is the claim that the
judge always decides based on the law, which represents at least a basic starting point for
their reasoning, even if it is vague or unclear. In other words, according to this assumption,
a judge in the continental European system cannot become an original creator of legal rules.
This argument can be considered misleading for several reasons.

If we use the position of the true legislator (parliaments) as a starting point for comparison,
itis clear that even in their case, it cannot be claimed that they are always the original creator
of the law. They are limited by the constitution'® and often by the international commitments

Precedents: A Comparative Study (Dartmouth Publishing Company Limited 1997) 233.

7Vecera and others (n 2) Chapter 1.1.2 Interpretation of the Law and Shaping the Law, Chapter 1.1.3 Different
Forms of Shaping the Law, and even Chapter 1.3, titled optimistically Judicial Law-Making in the Context of
Postmodernism, specifically Subchapter 1.3.2 Judicial Law-Making, ultimately tend to emphasize "shaping the
law", although it concludes by summarizing that "[jJudicial law represents the creation or shaping of binding
rules of behaviour a posteriori".; Ibidem, 66.

8 Similarly, one of the most recent doctoral theses defended at the Faculty of Law of Charles University, authored
by Patrik Kozeluha, bears the fairly "standard" title The Boundary Between Interpretation and Shaping the Law,
without the ambition to search for cases of original judicial norm-setting. Likewise, Pavel Mates writes about the
role of courts in "shaping administrative law", noting that the boundaries of this shaping are continuously shifting.
However, he still speaks only of "shaping" the law [see Pavel Mates, ‘The Role of Courts in Shaping Administrative
Law’ (2018) Pravnik 4, 333-342]. A somewhat more promising title is Ivo Pospisil’s online contribution, Judicial
Case Law and Shaping or Reshaping the Law? Examples from the Application of the Freedom of Information
Act, which asks whether "we are already at the boundary where judicial case law exceeds what is within its
competence, and instead of applying laws, it reshapes them and creates primary norms on its own". See Ivo
Pospisil, ‘Judicial Case Law and Shaping or Reshaping the Law? Examples from the Application of the Freedom of
Information Act’ (2019) Prdvni prostor <https://www.pravniprostor.cz/clanky/ustavni-pravo/soudni-judikatura-
a-dotvareni-ci-pretvareni-prava-priklady-z-aplikace-zakona-o-svobodnem-pristupu-k-informacim> accessed
on February 15, 2025.

?See Article 95, paragraph 1 of the Constitution, the content of which is gradually modified by legal provisions:
specifically, Section 13 of the Civil Code, the regulation of conditions for appeal proceedings in Section 237 of
the Civil Procedure Code, the introduction of the mechanism for changing the case law of the highest courts in
the Act on Courts and Judges (Section 20 of Act No. 6/2002 Coll.) and in the Administrative Court Procedure
Code (Section 17 of Act No. 150/2002 Coll.), as well as in the Constitutional Court Act (Section 23 of Act No.
182/1993 Coll.).

1 See, for example, the requirement of the Constitutional Court expressed in the judgment file No. PL. US
27/09, according to which the condition for issuing an ad hoc constitutional law is an explicit constitutional
authorization: "The original constitution-maker in Article 9, paragraph 2 of the Constitution placed the principle of
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of the state, which they must respect. Nevertheless, no one would doubt that the law is an
original source of law and that the legislator is the original creator of norms. This simply
implies that the existence of certain binding elements that exclude an absolute degree of
autonomy (the ability to regulate and normatively control any area of social relations) does
not mean that it is not autonomous law-making.

The claim that a continental judge always relies on an existing source of law in their
decision-making has, among other things, its origins in comparing their position with that
of a judge in the Anglo-American legal culture','?, where the judge is sometimes considered
an autonomous creator of law in certain cases. Therefore, it is an attempt to describe and
distinguish the position of a continental judge in such a way that this description fits into the
continental European idea of a judge bound by the law as a key feature of this type of legal
culture, which must differ from the Anglo-American concept.

Even in the Anglo-American (Anglo-Saxon) approach, the role of the judge as a law-
creating entity is not understood uniformly, as evidenced by the so-called declaratory theory
of precedent, which dominated English legal thought in the 18™ century. The premise of
this concept is that judges, when deciding individual cases where no existing precedent
is available, do not interpret and apply legal provisions nor create law with their decision.
Instead, they find the law as already existing, though hidden, and consistent with what aligns
with shared morality and ethics. The declaratory theory of precedent had, of course, many
opponents', as well as defenders. Opponents of this concept were largely supporters of legal
positivism, who, by denying the relevance of this doctrine, contributed to the assertion of the
doctrine of parliamentary sovereignty, the subordination of the judiciary to the legislature,
and the resulting dependence of case law on legislation."* Defenders of the declaratory

democracy and the rule of law on the same level as principles fundamentally identifying the constitutional system
of the Czech Republic. As follows from the case law of the Constitutional Court, a violation of the principle of the
generality of law falls within the framework of an unacceptable disruption of the rule of law. Possible exceptions
are either cases of adopting an act of application of law in the form of a law (e.g., the state budget law), cases of
explicit authorization to issue an ad hoc law (e.g., constitutional laws issued under Articles 11 and 100, paragraph
3 of the Constitution), or ad hoc laws for which exceptional reasons satisfying the proportionality test exist (e.g.,
"enumerative” restitution laws). In the absence of constitutional authorization to issue ad hoc constitutional laws,
the constitutionality of a constitutional law passed in violation of the framework of competence defined by the
Constitution and Parliament could only be based on the protection of the material core under Article 9, paragraph
2 of the Constitution. In other words, the protection of the democratic rule of law in the form of adopting an ad hoc
constitutional law could be accepted only under absolutely exceptional circumstances (such as wartime or natural
disasters, the resolution of which is not permitted by either the Constitution or Constitutional Act No. 110/1998
Coll., on the security of the Czech Republic, as amended by Constitutional Act No. 300/2000 Coll.), with such
a procedure having to meet criteria derived from the principle of proportionality.”

1Vecera and others (n 2) 37-39.

12Zdenék Kithn, ‘Vyznam promény soudcovské ideologie aplikace prava ve svétle ustavni judikatury let 1993-
2003’ (2004) Prdvni rozhledy 4, 123 ff.

BJeremy Bentham, ‘“Truth versus Ashhurst, or Law as It Is, Contrasted with What It Is Said to Be’ in John Bowring
(ed), The Works of Jeremy Bentham, vol. 5 (William Tait 1843) 235; John Austin, Statute and Judiciary Law
(Murray 1879) 655; Lord Reid, “The Judge as Law Maker’ (1972-1973) Journal of the Society of Public Teachers of
the Law 12, 22.

! Brian Zamulinski, ‘Rehabilitating the Declaratory Theory of the Common Law’ (2014) 2 Journal of Law and
Courts, Cambridge University Press 1, 172.
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theory emphasize that it can be an appropriate tool for potentially limiting the legislature
in law-making, particularly when the laws being enacted are in conflict with morality. In
such a case, the judge has a duty not only to interpret the law but also to assess it from
this perspective. However, this does not only refer to a conflict with morality in the narrow
sense of the word, but also to cases where the law contradicts other existing rules, such as
obligations in the field of human rights protection.'

A certain parallel to the declaratory theory can be found in domestic case law, for example,
in the judgment of the Constitutional Court, file No. Pl. US 33/97. In this ruling, the
Constitutional Court raised the issue of the recognisability of general legal principles, which
it referred to as unwritten sources of law, asserting that “they apply and are commonly used”.
If this is the case, and they are not “written’, they must be “unveiled” as already existing when
a court intends to base its decision on them.'

If we wish to distinguish between a continental judge and an Anglo-American judge, who is
assumed to originate law in certain cases, we must assert that the continental judge does not
do so. Otherwise, we would have to admit that the positions of the continental and Anglo-
American judge are not so fundamentally different, which would weaken the established
distinction between these two major legal systems. However, since it cannot be denied
that, in many cases, judicial decision-making does not consist of the “simple application”
of legally unambiguous rules, and since a certain fluctuating degree of creativity in judicial
activity cannot be denied, various forms of law-making are discussed.

This conclusion is both theoretically and empirically disputed. In terms of the theoretical
part of the problem, it is necessary to draw a line between “completing” and “creating” legal
rules.”” In my opinion, this line is very clear. The completion of a legal rule occurs when the
rule is not supplemented by an element that was not previously included in any form. The
creation of a rule happens when the rule acquires a new, previously non-existent element.
In the first case, “completing” the law means selecting from alternatives that the rule already
contains in some form, even if it is very abstract, including in the negative case (i.e., where the
rule excludes its application to a particular case, but it is still applied). Such cases also include
so-called judicating contra legem, which involves excluding the application of the rule to
a case it would otherwise apply to, typically with reference to a constitutional principle.'®

>Ibidem.

1¢On the issue of legal principles cf. e.g. Zdenék Kithn, Aplikace prava ve sloZitych ptipadech, k tiloze pravnich
principii v judikatute (Karolinum 2002); Jan Tryzna, Prdvni principy a pravni argumentace (Auditorium 2009).

7The above mentioned collective monograph [Vecera and others (n 2)] lists various examples of the completion
of law (“dotvdreni prava”) , which can be categorized as follows: p.18 - (1) decision clarifying the content of a rule,
but still within the boundaries of the literal meaning of the interpreted provision, (2) decision remaining within
the text of the law, which, however, is formulated very vaguely, such as in the case of general clauses, (3) decision
departing from or exceeding the law’s text, (4) decision introducing a new legal institute into the legal system,
which the monograph refers to as examples of "judicial lawmaking", p. 26 — (5) completing the text of the law
praeter verba legis, i.e., applying an analogy to "negative candidates", those outside the widest possible linguistic
meaning, (6) completing the text of the law contra verba legis, a process in which a teleological reduction excludes
certain subjects from the legal concept, even though, based on the wording of the law, those subjects would be
included, p. 145 ff. - (7) change in judicial interpretation (jurisprudence), etc.

18, The possibility of interpretation contra legem, i.e., in contradiction with the explicit wording of the legal provision
(without such a conclusion being permitted by the text of the interpreted provisions, even if understood somewhat

10
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In contrast, cases of judicial law-making can be seen as situations where the rule is
supplemented with an element that it does not contain by itself. A fitting example is the
“interpretation” of Article 50, paragraph 1 of the Constitution adopted by the Constitutional
Court in the aforementioned ruling, file No. PL. US 33/97, which leads to the reformulation
(or new construction) of the provision as follows: “The President of the Republic has the
right to return an adopted law, except for constitutional laws, with justification within fifteen
days from the day it was forwarded to him. If the last day of the period falls on a Saturday,
Sunday, or public holiday, the last day of the period is the nearest following working day.”
In none of its provisions does the constitutional order account for “non-working” days. The
addition of such a condition or exception is, therefore, not an interpretation of the existing
rule, but the creation of a new rule, one that did not previously exist."” If we were to look for
an alternative in the form of “true interpretation” of the stated rule, we could, for example,
debate whether individual days of the period should be considered only working days (for
some reasonable purpose), or all calendar days, etc.

Another appropriate example could be the ruling of the Constitutional Court, file no. Pl
US 27/09, which concerned Constitutional Act No. 195/2009 Coll., on the shortening of the
fifth electoral term of the Chamber of Deputies, specifically regarding the competence of the
Constitutional Court to review constitutional laws, when this competence is confronted with
the provision of Article 87, paragraph 1, letter a) of the Constitution, according to which the
Constitutional Court decides on the annulment of laws or their individual provisions if they
are in conflict with the constitutional order. It is clear that, in this context, the cited provision
cannot be interpreted in such a way that it establishes the competence of the Constitutional
Court to review the compliance of constitutional laws with the constitutional order; the
opposite conclusion, therefore, means the creation of a new, previously non-existent rule.?

The creation of legal rules through judicial decisions does not necessarily have to concern
individual provisions of legal acts that are supplemented with new elements. It can also pertain
to entire legal institutes, with the most suitable example being the concept of the temporal
scope of legal regulations (retroactivity) created by the case law of the Constitutional Court

more loosely), arises only exceptionally, e.g., in cases where it is necessary to fill a gap in the law or, conversely, in
the case of teleological reduction, and exclusively in situations where such an application procedure requires an
important reason arising from the constitutional order." (Ruling of the Supreme Administrative Court, file no. 5
As 154/2016-62, dated August 29, 2017).

YHowever, it is a matter of reconstructing the chosen interpretation whether it is, after all, a "simple” interpretation
that includes a systematic interpretation taking into account those unwritten legal principles. Since there may
be reasonable doubt about the existence of "unwritten rules" regarding the calculation of time, it can at least be
argued from this perspective that it was a case of creating a new legal rule. Compare this with the persuasive
dissenting opinion of Ivana Jant on this ruling, which is often completely overlooked. Nonetheless, it should be
assumed that proponents of the concept of "mere" judicial development of law will consider this example as just
such a case, rather than as a case of original law-making.

20 Authoritative support for this conclusion can be found in the dissenting opinion of Judge Jan Musil to the
ruling (point 30), where he states that "the above assertions go beyond the role of the Constitutional Court as
a negative legislator and appropriate the competence of positive law-making by creating new constitutional rules".
The statement of the dissenting judge relates not only to the Constitutional Court's authority to review the
constitutionality of constitutional laws but also to other aspects of the ruling.

n
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from 1994 to approximately 2016. In short*, it involves the fact that, due to the “silence” of
the constitution-maker and legislator* on the issue of prospective or retroactive application
of legal regulations, over time, the case law of the Constitutional Court established rules
regarding the permissibility or impermissibility of enacting retroactive legal regulations, or
rules concerning the temporal effects of legal regulations lacking the relevant transitional
provisions. If, aside from entirely general legal principles (principles of the rule of law,
principles of legal certainty), there are no such legal rules in the Czech legal order that can
be applied, we must accept the fact that these rules were originally created by the case law of
the Constitutional Court. This conclusion is not altered by the fact that the Constitutional
Court was inspired by Czechoslovak legal traditions, selected foreign case law, etc., as even
in such cases, the rules it created were original. Only in the case of retroactivity in criminal
law can we speak of an interpretation or supplementation (explication) of existing legal rules
in light of Article 40, paragraph 6 of the Charter of Fundamental Rights and Freedoms.

If we can make the partial conclusion that at least some specific instances of judicial decision-
making can be considered as original creation of legal rules, the question remains whether
there are certain limits to this law-making. The fact that finding an adequate solution is
complex is demonstrated by the following section dealing with case studies.

2. Limits of Original Judicial Creation of Law

Despite the aforementioned examples of original judicial law-making (or “creation’of law),
it can be assumed that there should be certain boundaries that a court cannot, or rather
should not, cross. A practical issue may arise from the fact that in the legal environment, the
view of the one who makes the final decision usually prevails, and the final decision-maker
in a potential dispute between the legislative and judicial branches is ultimately always
the court.” These limits are likely to be found in the general principle of the separation of
powers, meaning the court should not interfere with areas regulated by the legislator. On the
other hand, the question arises whether the court can enter into areas left unregulated by the
legislator. In both cases, the limitation will ultimately lie with the judiciary in the form of
accepting the element of judicial self-restraint, which is an important part of the debate on
the legitimacy of judicial decision-making.**

The search for such boundaries can be quite complex in practice, as demonstrated by the
very cases that have inspired this text.

2'In detail cf. Jan Tryzna, Retroaktivita v pravu (Auditorium 2024) 126-169.

2 Cf. on the contrary the explicit historical activity of the legislator in the form of Section 5 of the General Civil

Code: "Laws do not operate retroactively; they therefore have no effect on acts that have previously occurred and on
rights previously acquired."

2 A current example of such a dispute is the issue of the legal regulation of the salaries of constitutional officials
following the ruling of the Constitutional Court, file no. Pl. US 5/24. After the Parliament re-passed the
amendment to Act No. 236/1995 Coll. (overriding the veto of the President of the Republic), many are now
claiming that the new regulation is in conflict with the Constitutional Court's ruling and have announced their
intention to challenge the law before the Constitutional Court once again. The Constitutional Court will thus
once again become the arbitrator in the dispute between the judiciary and Parliament.

2 (Cf. e. g. Richard A. Posner, “The Meaning of Judicial Self-Restraint’ (1983) 59 Indiana Law Review 1, 1-24.

12
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The first example is the ruling of the Constitutional Court, file no. PL US 23/24, in which
the Court annulled a previous decision of the Supreme Court®. The case concerned the
interpretation and application of Section 742(2) of the Civil Code* regarding the so-called
valorization of contributions from the joint property of spouses to the exclusive property of
one spouse, or from the exclusive property of one spouse to the joint property. The Supreme
Court interpreted this provision in such a way that indexation of contributions would only
be applicable if the spouses had agreed to it. Exceptionally, this rule could be corrected by
referring to Section 2(3) of the Civil Code (the corrective of good morals), which could
overcome the lack of agreement. The conclusions of the Supreme Court were, of course,
supported by specific arguments, the essence of which was that automatic indexation of
contributions does not fit within the concept of regulating private legal relations between
spouses, or private legal relationships in general. The Supreme Court compared the rule
on indexation of contributions to a loan, which is generally interest-free (interest must be
agreed upon), and thus there is no reason to assume that one spouse should be favoured
by an increase in the value of the property in question, which is typically dependent on
objective, independent factors. Moreover, this typically concerns only certain types of
property values (e.g., real estate, which was the case in this particular instance), not other
values (e.g., a personal car).

For the Constitutional Court, the principle of the separation of state powers” became
decisive. The Constitutional Court outlined the boundaries between interpretation,
development, and creation of law, accepting that judicial development, which involves
stepping beyond the broadest limits of possible linguistic interpretation, is permissible
as long as it respects the “generally recognized methodology” of law-making®®. The final
limit is the rule that “the substantive meaning of an act of a democratically elected legislature
cannot be entirely redrawn by interpretation. The democratic nature of the state requires that
the clearly expressed and intended will of the legislator is reflected in the application of the law,
unless there is a substantial change in the relevant circumstances” In terms of the mentioned
methodology, the Supreme Court proceeded by identifying a so-called teleological (false)
hidden gap in the law in § 742(2) of the Civil Code, stepping beyond the linguistic meaning
and developing the law using teleological reduction. Based on this assumption, the Supreme
Court concluded that the linguistic meaning of this provision is broader than required by
its teleological background or the purpose of the law, in the context of the regulation of
property relations between spouses. Therefore, it narrowed the applicability of § 742(2) of

* Supreme Court Resolution No. 22 Cdo 1946/2023-452 of 26 July 2023.

%'The provision reads as follows: "The value of what has been expended from the joint property on the exclusive
property of one spouse, as well as the value of what has been expended from the exclusive property of one spouse on
the joint property, is taken into account when settling the joint property, increased or decreased depending on how
the value of the part of the property to which the expense was applied has increased or decreased from the day the
expense was incurred until the day the joint property was reduced, dissolved, or extinguished."

7 Point 31of the reasoning in the ruling No. Pl. US 23/24: "While the legislative power is responsible for creating
laws, the task of ordinary courts is to interpret and apply laws. While the legislator is bound by the constitutional
order, the ordinary courts are bound by the law (Article 95, paragraph 1 of the Constitution)."

#1n this context, it primarily involves distinguishing between intentional (deliberate) and unintentional gaps in
the law.
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the Civil Code regarding the valorisation of contributions directly under the law only to cases
where the parties explicitly agreed to it (in the specific case, no agreement was concluded or
proven). According to the Constitutional Court, the Supreme Court erred by not clarifying
whether the alleged gap in the law was intentional or not, whereas the explanatory report to
the Civil Code clearly indicates that the legislator intended to change the previous method of
valorising contributions. Alternatively, the Supreme Court failed to consider whether, since
the Civil Code’s entry into force, there had been a change in circumstances that would justify
a different approach than that which the legislator intended. In other words, in this case, the
Supreme Court exceeded the limits of judicial development of the law.

From the perspective of the relationship between the supplementation and creation of law,
the described case can be evaluated as an example of original creation of law because the
application of the rule required the fulfilment of a condition not indicated by the law in any
form. The Constitutional Court describes this case as an example of teleological reduction,
which seems inappropriate. The essence of teleological reduction is to narrow the scope of
a legal norm by excluding certain elements of the norm’s hypothesis that the norm contains.
However, in this case, the necessary element (the agreement of the spouses) was added.”
Moreover, this case does not align with the concept of teleological reduction advocated by
the Supreme Court, which views teleological reduction as “a tool for supplementing the law,
where only the “core” of the legal provision or legally regulated concept is applied to a particular
factual situation, even though a broader or more specific interpretation of the norm could also
be used™™. It seems logical that if a norm is too broad, we omit certain conditions (elements
of the hypothesis), thus narrowing the scope of its application. However, in this case, each
instance of a contribution directly affects the core of the legal provision, and to achieve such
a reduction, a condition must actively and positively be added. Although the addition of
the condition in the form of the spouses’ agreement leads to a narrowing of the scope of
the norm, the result depends on the introduction of a new condition, not the removal of an
existing one. This is where the active, law-creating element must be identified.

The second decision of the Supreme Court, which the Constitutional Court responded to,
concerns the interpretation of Section 135(2) of the Civil Code*. In this case, the Supreme
Court dealt with whether a legal entity could successfully claim compensation for non-
pecuniary damage caused by an unlawful interference with its reputation within the
framework of protection of its reputation. Given that the legislator did not include unlawful
interference with the reputation of a legal entity in the list of specifically defined cases related
to the right to compensation for non-pecuniary damage under Section 2894(2) of the Civil
Code, the Supreme Court concluded that, after the new Civil Code came into effect, a legal
entity does not have such a right. The reasoning of the Supreme Court, as well as the subsequent
reasoning of the Constitutional Court leading to different conclusions, was extensive, and

2Tt should be noted that such a distinction is often not applied, or cases are considered examples of teleological
reduction even when the narrowing of the interpreted rule's scope is achieved by both removing and adding
elements. A narrower interpretation is, for example, advocated by A. Kramer - see Ernst A. Kramer, Juristische
Methodenlehre (4" edn, C. H. Beck, MANZ, Stampfli 2013) 64.

3 Supreme Court Judgment No. 28 Cdo 2143/2018 of 27 November 2018.

*'Judgment of the Supreme Court, Case No. 23 Cdo 327/2021 of 30 November 2021; Ruling of the Constitutional
Court, Case No. PL. US 26/24.
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it is not the purpose here to summarize it. From the perspective of the methodology of
permissible judicial law-making or interpretation, it is essential that, according to the
Constitutional Court, the denial of the possibility to claim compensation for non-pecuniary
damage (satisfaction) through a violation of the right to protect one’s reputation under Article
10(1) of the Charter, which the Constitutional Court holds also applies to legal entities,
must be considered in terms of proportionality. After a negative answer to this question, the
Constitutional Court concluded?®” that the Civil Code represents a gap in the law, which can
be addressed by analogy, provided that from the legislator’s perspective, it is an unintended
gap. Since the Constitutional Court found that “the intent of the legislator to deprive legal
entities of the possibility to claim appropriate satisfaction in the case of interference with their
reputation has not been unequivocally proven; in particular, there was no clear intention or
at least a statement in the explanatory report to deviate from the previous legal regulation
and lower the standard of protection of the reputation of legal entities”, the presumption of an
unintended gap applies, which must be overcome in the interest of teleological and value
consistency within the legal order.

The ruling was supplemented by a dissenting opinion from five judges, who stated that the
previous jurisprudence of the Constitutional Court had been based on the specific status
of legal entities, accepting the natural inequality between individuals and legal entities.
As a result, it was “only the current ruling that granted legal entities protection of their good
reputation under Article 10(1) of the Charter and the constitutional right to compensation
for non-pecuniary damage in cases of unlawful interference with their reputation™. The
dissenting judges concluded that “it is certainly not the task of the Constitutional Court to
project its ideas of better law into the valid Civil Code as some sort of alternative legislator”.
With support from the separate opinion, this case can thus be assessed as an instance of
judicial creation of law, rather than judicial law-making or interpretation.

Based on these two examples, where it is noteworthy that in one case the Supreme Court
“incorrectly” found a gap in the law, while in the other it “incorrectly” failed to find one,
though the Courts conclusions were not arbitrary (unjustified or unreasoned), it can be
stated that the limits or boundaries of judicial law-making are, despite efforts to maintain
a certain methodology, very vague.

Both decisions raise further questions that will be the subject of interest. These include the
reasons for judicial law-making, as well as the conditions under which such judicial law-
making can occur.

3. The Gap in the Law as a Reason for Original Judicial Creation of
Law

It is clear that the reason for any lawmaking is the finding that the legal regulation is
insufficient or incomplete, i.e., has a gap. This applies not only to legislators but also, as
demonstrated above, to judicial decision-making. In both cases (and, of course, there are
many more in the case law), the conclusion about the necessity of teleological reduction,

2Point 110 of the reasoning of the ruling.

% Point 6 of the dissenting opinion.
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or alternatively, the necessary use of analogy, was justified by a gap in the legal regulation.
In both cases, this was due to the absence of a certain element. In the first case, it was the
wrongly absent limiting condition of the necessary agreement between spouses regarding
their contributions; in the second case, it was the absent group of subjects (legal entities)
regarding the recognition of the right to redress for an infringement of reputation.

I believe that the concept of “gaps in the law” is currently often used in the spirit as it was
(critically) described by Hans Kelsen. According to him, a “gap” is a gap in the sense that the
deciding body considers the solution dictated by the legal order (whether it is a dismissive
decision or not) as “unnecessary or unjust”. He argued that “gaps are therefore nothing more
than another term for the differentiation between positive law and the order considered to be
better, fairer, and more just™*.

Itis also important to remember that the concept of gaps in the law was originally shaped with
regard to the principle of the prohibition of denegationis iustitiae. The legislator’s assumption
about the completeness of the legal regulation did not stem from a belief in the completeness
of their legislative work but rather from the requirement that every case must be decided,
or from the prohibition of not deciding a case due to the incompleteness or ambiguity of
the statutory regulation.” However, it should be added that the prohibition of denegation
denegationis iustitiae only requires a decision (it forbids not deciding). It does not in itself
impose any requirement on the outcome of the decision. In other words, a potential claim
can also be rejected, which is sufficient to fulfill this principle. Nevertheless, the current
approach seems to deviate significantly from this concept, as it appears that a gap in the law
is identified precisely when (seemingly) it prevents a positive decision.

Therefore, it is necessary to recall the statement of B. Riithers: “The argument of a gap is
particularly suitable for loosening the constitutionally anchored binding of judges to the laws
or for completely freeing them from it. It often leads judges, when they are dissatisfied with
the legal regulation of a certain matter, to not apply the unsatisfactory law, but instead go
searching for a gap.”** Both of the cases mentioned above are evidence of such an approach.

The author of this text does not aim to deny the concept of gaps in the law, but rather to
highlight, through the specific examples provided above, the problems that arise in this
context. Moreover, the prevailing communis opinion doctorum? clearly leads to the conclusion
about the relevance of the phenomenon of gaps in the law, which is also supported by positive
legal assumptions (cf. § 10 of the Civil Code).

In the contexts mentioned, it is appropriate to point out only one particular aspect
associated with the question of gaps in the law, namely the assumption of the impossibility

* Hans Kelsen, Ryzi nauka prdvni: Metoda a zdkladni pojmy (Orbis 1933) 45.

% Klaus F. Rohl and Hans C. Rohl, Allgemeine Rechtslehre (Kéln, Bonn, Heymann 1994) 303.

% Bernd Riithers, ‘Dotvareni prava soudci’ (2003) Soudce 8, 6.

7 From numerous literature cf. especially Claus W. Canaris, Die Feststellung von Liicken im Gesetz (1964); Ernst
Zitelmann, Liicken im Recht (Dunker und Humbolt 1903); Carlos E. Alchourrén and Eugenio Bulygin, Normative
Systéme (1994) 184 ff.; Pavel Hollinder, ‘Mezera v zdkoné, § 7 o. z. o. a ryzi nauka pravni (Pozndmky k Gvaze
Franze Bydlinského)’ in Tatiana Machalové (ed), Misto normativni teorie v soudobém pravnim mysleni (K odkazu
Frantiska Weyra a Hanse Kelsena) (conference paper, MU Brno 2003), and of course the works of E Melzer, J.
Wintr and others.
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for the legislator to foresee all possible situations and legal relationships brought about by
everyday life.”® This formulated assumption is too broad and therefore misleading, as clearly
demonstrated by the above-mentioned cases. In the case of the valuation of contributions,
the Supreme Court argued that the valuation of contributions is essentially the only case of
this kind in the property relations between spouses, or more broadly in the context of private
law, which otherwise assumes that the appreciation of certain assets can only occur based
on the agreement of the parties to the legal relationship. In contrast, in the case of the legal
person’s right to compensation for the infringement of its good reputation, the Supreme
Court argued that this is the legislator’s intention, who grants legal persons the right to
compensation in certain cases (economic competition and other cases expressly mentioned
in the law), but excludes it in others (argument per eliminationem). From the perspective of
the subsequent argumentation of the Constitutional Court, the difference was that in the case
of the valuation of contributions, it was hardly possible to find any constitutionally relevant
argument leading to the conclusion that it would be constitutionally inadmissible for the
rule on the valuation of contributions to apply automatically, so to speak. On the other hand,
in the second case, the Constitutional Court found this constitutional requirement when
it subsumed the right to protection of the legal person’s good reputation under Article 10,
paragraph 1 of the Charter and subsequently concluded that this right was limited by the
statutory regulation in violation of the principle of proportionality.

From this, one can deduce the necessary correction of the aforementioned assumption of the
incompleteness (gap) of the law, which can only be considered when its incompleteness (the
omission of a certain circumstance or fact by the legislator) is found in light of constitutional
or equivalent rules. Acceptance of this approach would lead to a clearer distinction between
cases where the legislator makes a purely political decision reflected in the content of the law
and cases where this political decision is limited by normative reasons primarily stemming
from constitutional rules, or in the present day also from international commitments or
decisions of international or supranational courts. However, it is impossible to ignore the
fact that accepting this approach would significantly reduce the possibility of utilizing the
claimed gaps in legal regulations based on teleological or contextual arguments formulated
at the level of the law itself. This would likely diminish the relevance of advanced interpretive
methods, which are currently strongly defended, as they are seen as a tool for addressing
various deficiencies in the law*. From a methodological standpoint, the concept of
unconscious gaps in the legal regulation would become significantly less applicable. Current
methodology for “filling” gaps in the law allows for their filling only in cases where the
gap is unconscious®, but this can only be identified at the level of the law with the help of
teleological or contextually evaluative reasoning.

3 Veceta and others (n 2) 66; Hart is quoted: ,Human legislators cannot know all possible combinations of
circumstances that the future may bring.“ Herbert L. A. Hart, Pojem prdva (Prostor 2010) 133.

¥ Especially the works of J. Wintr, F. Melzer, P. Holldnder and many others.

" As a matter of principle, a judge is not empowered to fill a conscious gap in the law." Cf. rulings of the
Constitutional Court, Case No. III US 2264/13, Case No. II US 1578/21, or point 36 of the Constitutional
Court's ruling, Case No. PL. US 23/24. Similarly, with the opposite consequence for unconscious gaps, point 121
of the judgment of the Constitutional Court in Case No. PL. US 26/24.
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If we proceed from the definition of gaps in the law by E Melzer, then a significant part of it
would remain unusable: “For a given problem, there is no applicable provision from a linguistic
perspective, but one would have to exist if the legislator were consistent with the legislative plan,
in accordance with what the legal order as a whole requires. This legislative plan, in turn,
stems primarily from already existing value decisions and the hierarchical structure of the legal
order.”*" The relevance would ultimately lie in the reference to the hierarchical structure of
the legal order, which can be understood as an instruction to take constitutional rules into
account.

A partial advantage of such a proposed limitation of the concept of gaps in the law would also
be the exclusion of a substantial part of the considerations regarding whether the gaps in the
law are conscious or unconscious, which is precisely what determines their potential filling
through judicial lawmaking. The pitfalls of this issue are hinted at by the Constitutional
Court in its judgment file no. PL. US 23/24 in comparison with its judgment file no. P1. US
26/24. In the first case, the Constitutional Court stated that in the matter of the valuation
of contributions, it was clearly stated in the explanatory report to the Civil Code that the
previously applied principle of reduction of contributions was to be supplemented by the
principle of their valuation, to which the legislative regulation of the explicitly formulated
provision of Section 742, paragraph 2 of the Civil Code corresponded.*

In contrast, in the second judgment, the Constitutional Court stated: “The intention of the
legislator to deny legal persons the possibility to claim appropriate compensation for an (actual)
interference with their reputation was not clearly proven; in particular, there was no clearly
expressed intention in the explanatory report to deviate from the previous legal regulation and
lower the standard of protection of the reputation of legal persons. If it was not proven that
a rational legislator created a conscious gap in the law, it is necessary to proceed with the
assumption that it is an unconscious gap. This fulfills the basic assumption for the development
of the law.”*

The Constitutional Court’s requirements regarding the proof of the “unequivocal intent”
of the legislator seem excessive. Principally, the main source of information about the
legislator’s intention can only be the explanatory report to the law and, possibly, the record
of the legislative process. Since the author of the explanatory report is not, unless in the
case of parliamentary proposals for laws, the legislator themselves, it raises the question of
how to evaluate the explanations regarding the meaning of the proposed legal text that the
explanatory report contains, whose author is the “true” author of the bill, not the legislative
body or its members. Moreover, the explanatory report is not formally subject to approval
in the legislative process. Furthermore, the question arises of which information should
be drawn from the explanatory report, which, like the law itself, may not account for “all
possible cases that may arise in the future”, or how intensively the author of the explanatory
report must explain their intent for it to withstand comparison with the final text of the
law. It is probably not acceptable for the failure of the author of the explanatory report to
mention or consider a certain possible aspect of the legal regulation or its consequences

4 Filip Melzer, Metodologie nalézani prava. Uvod do prdvni argumentace. (1% edn, C. H. Beck 2009) 221.
22 Cf point 29 of the reasoning of the ruling of the Constitutional Court in Case No. Pl. US 23/24.
# Cf point 121 of the reasoning of the ruling of the Constitutional Court in Case No. P1. US 26/24.
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to open the door for the conclusion of an unintended (unconscious) gap in the law. Such
a requirement would clearly be absurd, primarily because it would elevate the significance of
the explanatory report above that of the legal text itself.

It can thus be summarized that the acceptance of gaps in the law should be limited only to
cases of gaps identified through the comparison of legal provisions with norms of higher
legal force or those on the same level. This would, in fact, diminish the relevance of H.
Kelsen’s factually correct remark about the nature of most alleged gaps in the law. On the
other hand, from the perspective of normative theory, such gaps would still exist because
a delegated norm (law) would not correspond to the delegating norm (constitutional law).

Ultimately, the discussion would then be confined to the question of whether norms of higher
legal force (constitutional provisions or equivalent rules) allow for the conclusion that there
is a gap in the statutory regulation. However, even this can be problematic, as demonstrated
by the Constitutional Court’s judgment in case No. Pl. US 26/24, where a significant portion
of the Constitutional Court judges expressed the belief that the constitutional framework
does not support the right of a legal entity to compensation for a violation of its reputation.
Therefore, the question arises whether there is one correct solution to a particular problem,
which relates to the validity of the presumption of the “one right answer thesis”.

4. One Right Answer Thesis

The one right answer thesis was introduced by R. M. Dworkin in response to H. L. A. Hart'’s idea
of the “open texture™* of law, which suggests that there are certain “shades of meaning” in
legal texts that give judges discretion in choosing the appropriate solution. Dworkin argues,
or assumes, that each difficult legal case (hard case) offers only one correct solution. His
concept of law as a complex system (law as integrity)* includes the requirement to consider
various arguments, including moral arguments, as well as different political objectives,
which align with his understanding of legal principles. However, Dworkin’s conception of
the one right answer is rather broad, as it assumes the inclusion of many non-normative
arguments (or arguments whose normative nature is debatable). Nevertheless, one can still
build on the core of this idea, which is that the legal system allows and expects the discovery
of a single correct answer.*

A certain contrast to this concept is currently presented by ideas about the plurality of
solutions, which are based on the postmodern state of society characterized by a plurality of
values and norms. This creates a “postmodern context of judicial lawmaking”. In the field
of legal interpretation and application, this implies “a shift of law towards the plurality of its
sources and a retreat of the nation-state from its position as the exclusive legislator. The legal

“Herbert L. A. Hart, The Concept of Law (3 edn, Oxford University Press, 2012) 124 ff.
*Ronald M. Dworkin, Law’s Empire (Fontana Press 1986).

*To fulfil this task, however, Dworkin calls upon the fictional judge Ulysses, who is able to assess all the relevant
factors involved in the case. Ibidem, 164-166. However, because of the fictional nature of this judge, this concept
is often rejected. Compare: Radoslav Prochazka, Dobra vola, spravodlivy rozum. Hodnoty a principy v sudnej
praxi (Kalligram 2005) 164.

47Vecera and others (n 2) 70.
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system of the state takes on the form of a multicentric legal order with the dominant position
of international and European law. With the process of globalization, quasi-legal systems
of a global character (lex mercatoria, ius humanitatis, and others) spontaneously emerging
in pluralistic societies are also being established, as well as quasi-legal systems of minority
religious and ethnic groups (Islamic law). The relationship between parallel legal systems may
not be precisely defined by constitutional documents, and the current solution is left to judicial
decisions, political choices, or spontaneous development.™ As a result, “[t]he fact of different
legal spaces and the end of understanding law as an objective reality means that law is no
longer an expression of an unequivocal command from a single unquestionable authority
(the legislator), but depends on the outcome of a discursive process. The interpretative and
applicative process of law thus does not result in one correct outcome.”

However, certain limits should still apply to judicial lawmaking, namely that (1) the
interpretation of legal norms must ultimately be secundum et intra legem, (2) the application
of the law contra legem is limited, (3) judicial lawmaking must not serve utilitarian socio-
political goals, private economic interests, or the interests of a narrow group of legal entities
in violation of the prohibition of discrimination, (4) judicial lawmaking is substantively
excluded in certain areas of law and specific legal fields that significantly affect legal certainty
and fundamental constitutionally guaranteed legal principles.®

The mentioned assumptions regarding the context of the current (i.e., postmodern) concept
of law and the limits of its development, however, mutually exclude each other, as evidenced
by the examples above. That is, it can be viewed positively in the sense that “inadmissible”
deviations have been caught by mechanisms of corrective or quasi-corrective measures (i.e.,
the Constitutional Court corrected the attempt of the Supreme Court to step outside the
boundaries of the law in the matter of the valuation of contributions; somewhat less certain
is this assessment in the case of the second ruling, although in the spirit of relativizing
everything within postmodernism, even the correctness of this evaluation itself can be
questioned).

I believe that for law and the legal order, the acceptance of postmodern perspectives that
relativize the truth of anything is undesirable, or even harmful. This can be demonstrated
by the last two aspects of this text, namely the dissenting opinions and the so-called judicial
departures, or changes in judicial case law.

“Ibidem, 71.
“Tbidem, 72.
S Ibidem, 75.
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5. Dissenting Opinions

Dissenting opinions can be considered as a manifestation of the acceptance of the fact that
consensus cannot always be reached.’’,* They reflect the recognition of the need for a certain
discourse, but they are also capable of shaking the authority of a decision, especially when
the outcome of the decision depends on one or two votes from the judges of the relevant
panel.”

The positive contribution of dissenting opinions is often seen, in addition to their discursive
nature, in the fact that they create pressure for thorough justification of the majority opinions,
which should be adopted only after considering all possible arguments. Thus, they are, by
their nature, an internal mechanism for controlling decision-making.>

In terms of the issue of judicial lawmaking under consideration, dissenting opinions can be
regarded as rather destabilizing. Essentially, it is a matter of the fact that the court does not,
and should not, have political discretion, which is reserved for the legislator.

To avoid misunderstandings, it is necessary to emphasize that by the term “political
discretion”, I do not refer to cases in which courts (particularly constitutional courts) deal
with so-called political questions™, i.e., cases of clear political significance in the narrow
sense. These are usually situations where political rivalry between conflicting parliamentary
parties continues in the courtroom, as in the case of pension indexation®®, or when it concerns
explicitly political issues, such as the adjustment of salaries for state officials.”” In these cases,
it is not a matter of lawmaking or law development as understood in this text. Often, it
involves the application (rather than interpretation) of abstract constitutional principles.

By “political discretion” 1 mean the “simple” choice between multiple options, such
as the question of whether contributions to the joint property of spouses should be
automatically indexed or only if the spouses agree, whether a legal entity should have the
right to compensation in the event of an attack on its good name, or whether the claim for

>'In the following text, only those dissenting opinions that are made accessible to the public are considered, and
only if they are reasoned. A mere lack of unanimity in a judicial panel—where a majority of votes is sufficient for
a decision—has practically no significance in this regard, unless it includes sufficient reasoning that allows for
an assessment of the differing position of one of the judges. Cf. Section 37 of Act No. 99/1963 Coll., the Code of
Civil Procedure; Section 127(2) of Act No. 141/1961 Coll., the Code of Criminal Procedure; and Section 21(7) of
Decree No. 37/1992 Coll., on the Rules of Procedure for District and Regional Courts.

52 Cf. Caroline Wittig, The Occurrence of Separate Opinions at the Federal Constitutional Court. An Analysis with
a Novel Database (University of Mannheim 2016) 72.

5 Katefina Siméckovd, ‘Odlisné stanovisko jako jedna ze zdruk nezavislosti soudcovského rozhodovani' in
Vojtéch Simi¢ek (ed), Nezdvislost soudni moci (Leges 2020) 151.

5t Vojtéch Simicek, Ustavni stiznost (Leges 2018) 218.

> On this issue, cf. e.g. Andrea Prochdzkova, ‘Ustavni soud CR mezi pravem a politikou’ (2022) Prdvnik 11,
1084-1097.

5 The ruling of the Constitutional Court Case No. P1. US 30/23.
5"The ruling of the Constitutional Court Case No. PL. US 5/24.
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compensation for an infringement of the right to protection of personal rights is*® subject to
or is not™ subject to a statute of limitations, etc.

The fundamental issue in this context is the fact that law is primarily an authoritative tool for
regulating human behaviour, which is incompatible with a potentially discursive approach
in its application. Space for discussion is provided during its creation. It is unlikely that
the legal order would maintain its authoritative character if the outcome of each individual
dispute depended on what the “decisive majority” of the relevant judicial panel would be in
a particular case.

It must not be forgotten in this context that the process of interpreting the law, its development,
and its creation always takes place in a judicial environment against the backdrop of
a specific dispute. As emphasized®, courts and judges take a stance on a particular issue only
when it is presented to them in a specific case. A court dispute practically excludes, using
sports terminology, a draw. One side wins, and the other leaves defeated. Even though many
decisions have an impact beyond the individual interests of the participants in the particular
dispute, it is, first and foremost, they who are directly affected by the decision. From the
perspective of the direct participants in the proceedings, it is therefore problematic to find
out that the decision depended on a relatively narrow voting result, which was supported by
opposing arguments.

In the domestic legal environment, the significance of dissenting opinions in the decisions of
general courts is relatively marginal. A dissenting opinion is not possible in proceedings before
the Supreme Court®, whereas the legal framework for the decision-making of the Supreme
Administrative Court allows dissenting opinions since 2012 (§ 55a of Act No. 150/2002 Coll.,
the Code of Administrative Court Procedure)®. Dissenting opinions are primarily reserved
for the Constitutional Court, both for decisions in panels and for decisions in plenary ($
14 of the Constitutional Court Act). This means that in matters related to the development
or creation of law by judges, dissenting opinions are typically encountered indirectly in
the decisions of the Constitutional Court, when a particular issue is raised in proceedings
concerning a constitutional complaint. However, most constitutional complaints are decided

* Judgment of the Supreme Court, Case No. 30 Cdo 1542/2003 of 25 September 2003.
*Judgment of the Supreme Court, Case No. 31 Cdo 3161/2008 of 12 November 2008.

% Cf. in a broader context Jan Kysela, ‘Kdopak by se "soudcovského statu" bal?” in Vojtéch Simicek (ed), Role
nejvyssich soudii v evropskych tistavnich systémech - ¢as na zménu? (Mezinarodni politologicky ustav 2007) 127-
143.

! More precisely, the statutory regulation does not provide for this in the case of the Supreme Court. The possibility
of expressing a dissenting opinion is provided only by the Rules of Procedure of the Supreme Court in Article
35(5). According to this provision, at the request of a judge who participated in the session of a panel or the
plenary and disagreed with the adopted opinion or its reasoning, the essential content of that judge’s dissenting
opinion (legal view), including their name, shall be attached to the minutes of the panel session or plenary
meeting. If the judge so requests, the dissenting opinion shall be published together with the adopted opinion in
the Collection of Judicial Decisions and Opinions of the Supreme Court.

2 Compared to the regulation applicable to the Supreme Court, in the case of the Supreme Administrative Court,
it is foreseen that a judge’s dissenting opinion will be attached to the written version of the decision. The publicity
of the dissenting opinion is therefore significantly greater in this case than in the case of the Supreme Court,
as the dissenting opinion is made available in each individual case, whereas a dissenting opinion of a Supreme
Court judge is published only if the decision is published in the Collection of Judicial Decisions and Opinions.
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in panels; only in a minority of cases does the plenary court address questions arising from
the application of laws in specific cases, often only indirectly, that is, when a review of the
constitutionality of a law used in the decision is initiated during the assessment of a specific
constitutional complaint. It is in these rather rare cases that dissenting opinions related to
the interpretation and application of legal norms can be analyzed. The aforementioned case
concerning the right to compensation for an infringement on the reputation of a legal entity
is an example of this kind.

In cases that can be classified as instances of original judicial creation of law, dissenting
opinions play the role of political discretion. They suggest the possibility of a different
solution, which cannot be denied to the legislator, but should not be allowed to the court if
we maintain that the court has the right only to develop the law, not create it. In other words,
the existence of dissenting opinions is an argument in favour of the conclusion that judges
do, at least in some cases, create law in an original manner.

6. Changes in Judicial Case Law

From a methodological perspective, a change in judicial case law is typologically similar to
dissenting opinions. The difference between them lies in the fact that with a change in judicial
case law or a so-called judicial departure, an opinion different from the one previously held
prevails, while in the case of a dissenting opinion, the differing view remains sidelined in
terms of the case’s outcome. A shared feature of both concepts is the existence of multiple
potentially correct solutions to a particular issue.

In my view, a change in judicial case law can be classified among instances of original
judicial lawmaking.®*,%* This is because the previously interpreted rule (the statutory rule in
its interpreted form) is replaced by a new rule, one that previously did not exist (or at least
was not identified). The question, then, is how the permissibility of changing judicial case
law is legitimized.

As mentioned above, the argument justifying judicial lawmaking in connection with the
application of laws is the claim that “the law cannot account for all possible situations”, and
therefore, it must be (judicially) supplemented. In the case of a change in case law, such an
argument is the claim that “case law cannot be without development”®. The validity of this
argument, however, seems rather contentious, as the reasons in its favour are not entirely
convincing.® Before these arguments are analyzed, it should be emphasized that the very

© The monograph "Nové trendy v soudcovské tvorbé prdava" does not take any specific position on this issue
[cf. ‘Chapter 4. Changing Case Law’ in Veleta and others (n 2) 145-178].

# Cf. also Franz Bydlinsky, Grundziige der juristischen Methodenlehre, (2™ revised edition, 2012) 140-149.

%The ruling of the Constitutional Court, Case No. I. US 3168/09: "Case law cannot remain without development,
and it is not excluded that (even with unchanged legal regulations) it may not only be supplemented with new
interpretive conclusions, but also changed, for example, in connection with the development of social reality,
technology, etc., with which changes in the value accents of society are associated.“

% For example, Vojtéch Simi¢ek argues that if case law could not be changed, it would essentially represent
binding rules of conduct and would thus substitute the outcome of legislative activity, which is an undesirable
phenomenon. See Vojtéch Simicek, ‘Predvidatelnost soudniho rozhodovani (2004) Jurisprudence 5, 8. However,
this is not the case, at least for the reason that the existing case law should not stand up to a new legal regulation
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need to find a suitable justification for the concept of changing case law is an argument in
favour of the conclusion that a change in case law constitutes original judicial lawmaking.
If a change in case law were not at least implicitly considered original lawmaking, it would
be regarded as a so-called standard interpretive process, which by itself does not require any
justification, as it is an inherent part of judicial decision-making.?’

There are typically three justifying reasons mentioned. The first case concerns a change in
the legal regulation itself.®® Of course, this does not have to refer only to a change in the
directly affected legal regulation. The change may concern related regulations, or it may
stem from the development of international or European law, etc. This reason for changing
case law is probably the least convincing, as essentially two situations may arise. Either the
formally new legal regulation adopts the content of the previous regulation, in which case
there is no reason to change the existing case law based on a formal, rather than material,
change in the law, as the existing case law is tied to substantively identical rules. Or, if the
new legal regulation differs from the previous one in content, then there is no reason to stick
to the old case law, because in such a case, the legislative change intended by the legislator
would not be enforced.”

The second reason could be the change in the social environment (the so-called new social
reality)”. This reason appears more convincing, but the question arises as to how profound
such a change must be. It could certainly involve fundamental political transformations in
society (e.g., a shift from a totalitarian regime to a democratic one); however, in a stable
democratic state, the emergence of such a new social reality, which the legislator would not
react to, is rather difficult to imagine.

Finally, the third reason is the overcoming of previous case law due to its “incorrectness”. As
correctly pointed out™, this is one of the most controversial cases for a variety of reasons.
Given the normative impact of case law, it cannot be denied that case law creates legitimate
expectations regarding the outcome of a particular matter.”> A change in judicial case
law disrupts this legitimate expectation, and it also creates a difficult (and perhaps even

that differs from the original one, should the legislature choose to proceed with it. Persisting with old case law
applied to a new (i.e., different) legal regulation would primarily mean the denial of the principle of separation of
powers. This is also evident in the analyzed case of case law regarding the valuation of contributions to and from
the joint property of spouses.

1t is clear that this issue is related to the degree of normative relevance of judicial case law, which this text
touches upon both directly and indirectly, without dedicating substantial attention to it.

%Vecera and others (n 2) 152.

# Certainly, many "transitional” variants can exist where the new legal regulation adopts partial content elements
from the previous regulation; in such cases, it is necessary to determine whether and which older case law loses
its relevance.

" Ludvik David, Na hranicich prdva: soudcovské eseje (Leges 2012) 43.

71 Veclera and others (n 2) 152.

72 The concept of so-called incidental retrospection of changed case law rather exacerbates the problem than
resolves it. The essence of incidental retrospection lies in the fact that the "new" legal opinion (new case
law) is applied to all cases that have not yet been decided, i.e., also to those cases in which proceedings were

initiated during the "validity" of the previous case law, but a decision had not yet been made. Cf. Zdenék Kiihn,
‘Prospektivni a retrospektivni piisobeni judikatornich zmén’ (2011) 19 Prdvni rozhledy 6, 191.
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insurmountable) question of how to adequately address cases that have already been decided
in accordance with the previous “incorrect” interpretation.”

Essentially correctly, the Constitutional Court expresses the requirement that “[ajny change
in judicial decision-making practice, especially when it concerns the practice of the highest
judicial authority tasked with unifying the case law of lower courts, should be approached with
caution, and when assessing individual cases, it should ensure that the principle of predictability
in judicial decision-making is not disrupted and that such a change does not undermine the
requirement for a fair decision in terms of respect for the basic rights of the participants in the
proceedings™”*.

The fundamental issue with the third reason for the permissible change in case law is the
question of whether the new legal opinion is “correct” compared to the original one. It is
clear that the previously mentioned acceptance of pluralistic opinions, none of which is
necessarily more correct than the others, plays a detrimental role here, i.e., the rejection of
the thesis that there is only one correct answer. This can be demonstrated with the previously
mentioned examples. From an objective standpoint, there is no reason to consider the opinion
that the valuation of contributions to joint property between spouses is only possible with
the consent of both spouses as less correct compared to the view that such contributions
should be automatically valued. Similarly, from an objective perspective, it is not possible to
consider the opinion that the claim for non-material damage compensation is not subject to
limitation more correct than the view that it is subject to limitation. Each of these opinions
was based on certain arguments and reasons, and thus it cannot be claimed that they are
entirely arbitrary, which would likely disqualify them. A similar example could be the
debate over whether the provision of Article 39 of the Charter of Fundamental Rights and
Freedoms, which states that “[o]nly the law specifies which acts constitute criminal offenses
and what punishment, as well as any other damage to rights or property, can be imposed for
their commission”, includes the issue of the statute of limitations for criminal prosecution.”
Again, it is not possible to definitively say which of the presented views is “more correct”

It is likely that in none of the randomly selected examples of changes in case law, the
development of social reality is not significantly reflected.

If a change in judicial case law can be considered an original manifestation of judicial norm-
making, it would be advisable to consider the possible contexts of this phenomenon.

First, the question should be posed as to whether a change in judicial case law is even
permissible in situations where there are no external reasons for it (such as changes in legal

7 Somewhat different reasons are presented by Lorenz Kédhler. Cf. Lorenz Kéhler, Strukturen und Methoden der
Rechtsprechungsanderung (2™ revised edition, Nomos 2011) 80-93.

7 The aforementioned ruling of the Constitutional Court in Case No. II US 3168/09.

75Compare the original ruling of the Constitutional Court, Case No. P1. US 19/93, according to which the change
in the conditions for the statute of limitations for criminal prosecution (such as declaring certain criminal acts
that occurred in the past and were subject to a statute of limitations as non-limited) is not in conflict with this
provision, and later rulings, Case No. PL. US 15/19 and Case No. Pl. US 4/20, according to which the statute
of limitations for offenses committed before the change in the legal provision cannot be altered (extended); in
particular, reference can be made to the differing opinions invoking the relevance of the original ruling, Case
No. P1. US 19/93.
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provisions or social facts etc.”®), but instead, it is caused by internal reasons. In answering
this question, it is necessary to consider whether the thesis of a single correct answer holds
or if there is a plurality of equally correct answers. If the first thesis holds, one could argue in
favor of changing the case law, as it would be irrational to persist with the previous incorrect
solution. On the other hand, if we accept the plurality of possible solutions, all of which
are equally correct, then it would be irrational to replace the initial solution with another,
unless the correctness of the later solution can be unequivocally proven. It is evident that the
obstacle here is precisely the discursive nature of judicial decision-making, which introduces
uncertainty and doubt into the matter.

An alternative variant conditioning the change in case law would be the application of
similar principles formulated for cases of legislative changes.”” This particularly concerns
the issue of the temporal scope of new legal regulations, i.e., their potential retroactivity,
which is primarily linked to the problem of interfering with the legitimate expectations
of the addressees of the legal regulation, or more generally, with the principle of legal
certainty. If a change in judicial case law were to be considered a form of original norm
creation, there would be no reason why the same requirements placed on the legislator in
cases of legislative change should not also apply. It is likely that this approach would lead
to a demand for predominantly prospective effects of changes in case law, a concept that is
difficult to implement in the legal application process due to the inherent nature of judicial
decision-making. Even from an empirical perspective, only a few states apply changed case
law prospectively’; on the contrary, retroactivity (retrospectivity) is the norm.”

Given that the change in judicial case law has legal support enshrined in procedural
regulations, it cannot be expected that this possibility would be abandoned. Although
the change in case law is difficult to justify in cases where the original case law is argued
to be incorrect, in other cases (such as changes in legal regulations, etc.), it is generally
uncontroversial, and it cannot be expected that such changes will not occur. Principally, this
is because the first solution chosen in a particular case would be “frozen” or “conserved”,
which would likely be unsatisfactory to later judges. Cases where the principle of clausula
rebus sic stantibus could be applied would be so rare that such a procedure would hardly be
used.

761t is possible to refer for the last time to the Constitutional Court ruling, Case No. Pl US 23/24, which in
paragraph 44 states: "The Supreme Court did not address the issue of whether a substantial change in circumstances
occurred during the (ten-year) effectiveness of the Civil Code, which would justify this change against the will of the
legislator; in fact, nothing suggests such a conclusion. Therefore, judicial development of the law was not permissible
in this case.” It is not clear what change could have occurred during such a short period to justify the change.
Moreover, even if such a change did occur, is it not primarily the task of the legislator to respond to it?

77Cf. Lon L. Fuller, The Morality of Law (Yale University Press 1969) 38: ,,Certainly there can be no rational ground
for asserting that a man can have a moral obligation to obey a legal rule that does not exist, or is kept secret from
him, or that came into existence only after he had acted, or was unintelligible ..."

For some limited examples, cf. Beryl H. Levy, ‘Realist Jurisprudence and Prospective Overruling’ (1960) 109
University of Pennsylvania Law Review 1, 2 ff.

7 Cf. in a comparative context Eva Steiner (ed), Comparing the Prospective Effect of Judicial Rulings Across
Jurisdictions (Springer 2015).
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However, it cannot be said that judicial restraint in the case of changes in case law does
not have any solution. The legislature is still present, and it could create the conditions for
a change in case law by amending legal regulations, if it adequately responded to judicial
case law.

Conclusions

The aim of this text was to answer the question of whether the relationship between the
legislative and judicial powers has reached a point where judicial decisions should be
recognized as having the potential to be autonomous, i.e., an original source of law in the
sense that it introduces elements into the legal environment that do not have support in
legislative activity, or where this support is only apparent. It is obvious that accepting this
fact would disrupt the established view of the concept of legal sources in the continental
legal culture, the relationship between the branches of state power, and the concept of
the separation of powers in general. In my opinion, it is impossible to ignore that many
doctrinal and judicial concepts used in the application of law allow for this conclusion to
be accepted, while the legislature does not indicate that such a state of affairs is undesirable;
on the contrary, it contributes to it through legislative amendments (broadly formulated
interpretative rules, conscious expansion of judicial discretion, limited or no response to
judicial conclusions accepted in specific cases, etc.). It is also impossible to overlook the
fact that many judicial outputs are openly labelled as the judiciary taking on the role of the
legislator, although in other cases, this role is denied.

Recognizing that the judiciary can also act as an original lawmaker would necessarily raise
the question of who exactly takes on this role. While currently judges are largely unknown
to the general public (except for Constitutional Court judges and high-ranking officials of
general courts), recognizing judicial power as an original norm-maker would likely increase
public interest in judges. It is uncertain whether the judiciary desires this kind of publicity.
Thus, it is not clear whether the procedures and concepts that support the conclusion of
judicial decision-making as the creation of original rules are unequivocally desirable, and
whether accepting the dominant position of the legislature might still represent a safer haven
for all actors in the legal environment.
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Abstrakt

V tomto texte argumentujem, Ze optimalna distribuicia dokazného bremena reflektuje nielen
potrebu efektivnej delby epistemickej prace medzi jednotlivymi tcastnikmi dialogu, ale aj
potrebu ochranovat spolocenské hodnoty, ktoré sa tam, kde dialég prebieha, povazuju za
osobitne dolezité. Tuto tézu rozvijam pri postupnej analyze vynimiek z defaultného pravidla,
podla ktorého dokazovat by mal vzdy ten, kto nieco tvrdi. Okrem obrateného dékazného
bremena, prezumptivnej spravnosti status quo a principu predbeznej opatrnosti skimam,
ako na distribuciu dékazného bremena v dialégoch o prave vplyvaju formalne ponaté
ustavné principy rovnosti a slobody.

Klicova slova: dokazné bremeno, obratené dokazné bremeno, informacna asymetria,
princip predbeznej opatrnosti, status quo, princip rovnosti, princip slobody

Abstract

In this text, I argue that the optimal distribution of the burden of proof reflects not only the
need for an effective division of epistemic labour among the participants in a dialogue but
also the necessity of safeguarding societal values that are deemed particularly important
in contexts where such dialogue occurs. I develop this thesis through a gradual analysis of
exceptions to the default rule that the burden of proof lies with the party making a claim. In
addition to the reversed burden of proof, the presumption of the correctness of the status
quo, and the precautionary principle, I examine how formally conceived constitutional prin-
ciples of equality and freedom influence the distribution of the burden of proof in dialogues
on law.

Keywords: burden of proof, reversed burden of proof, dialogue, informational asymmetry,
precautionary principle, status quo, equality principle, freedom principle
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Uvod

Ak tvrdim, Ze ¢arodejnice fyzicky existuji a na vyzvu, aby som toto tvrdenie dokazal, odvetim
oponentovi, aby on dokazal opak, moja reakcia bude s najvicsou pravdepodobnostou
hodnotena ako argumentacny faul ad ignorantiam' ¢i dokonca ako prejav hrubej neslusnosti.
Takymto manévrom totiZ vyjadrujem ocakavanie, aby oponent znasal dokazné bremeno,
ktoré som mal pdvodne niest ja, a to navySe k tvrdeniu, ku ktorému sa ani najmensim
naznakom neprihlasil. Je to akoby som pred branou do kralovstva Pravdy vykydol kopu
hnoja a od ostatnych s vaznou tvarou ocakéval, ze ju odpract namiesto mna.

Povinnost znasat dokazné bremeno je zavazkom, ktorého plnenie prispieva k presvedceniu
o celkovej zmysluplnosti konverzacie. Paul Grice ho formuluje ako jednu zo svojich maxim
konverzac¢nej spoluprace takto: ,,Nehovor to, k comu ti chyba adekvitny dokaz.“* Svojvolné
porusovanie zavazku niest dokazné bremeno mozno hodnotit ako vypovedanie konverzacnej
spoluprace veduce k pred¢asnému ukonc¢eniu dialogu. Pokial nie st do toho tlac¢eni nejakymi
externymi okolnostami, ludia sa §titia konverzovat o spornych témach s niekym, kto ma
povest odmietaca vlastného dokazného bremena. Takd konverzacia jednoducho nedava
zmysel, je stratou casu. Nejde vsak len o cas ¢i iné vzacne zdroje potrebné pre uspe$né
vedenie dokazovania a zmysluplnych dialogov.

V tomto c¢lanku budem obhajovat tézu, podla ktorej optimalna distribicia dékazného
bremena reflektuje nielen potrebu efektivnej delby epistemickej prace medzi jednotlivymi
ucastnikmi dialogu, ale aj potrebu ochranovat spolocenské hodnoty, ktoré sa tam, kde dialog
prebieha, povazuju za osobitne dolezité.

Text je rozdeleny do $tyroch casti. V tej prvej stru¢ne nacrtavam rozdiel medzi ponatim
dokazného bremena v pravnej procesualistike a vo véeobecnej teorii argumentdcie. Druht
z uvedenych perspektiv vyuzivam, aby som v nasledujuicej casti vymedzil, o znamena niest
dokazné bremeno, ako sa toto bremeno prenasa v ramci prebiehajtiiceho dialégu z proponenta
na oponenta a naspat (dynamické hladisko) a ako toto bremeno mozno distribuovat pred
zahdjenim dialégu v ramci vymedzenia jednotlivych re¢nickych roli (statické hladisko).
V tretej Casti si vSimam vynimky z defaultného pravidla, podla ktorého dokazovat musi ten,
kto nieco tvrdi. Na ich zdklade navrhujem, ze optimalna distribucia dékazného bremena
vychadza z efektivnej delby prace medzi proponentom a oponentom. V poslednej casti
argumentujem, ze distribiicia dokazného bremena sa neopiera iba o ,vnutroprocesné®
hodnoty dialogu, ale ze moze odrazat aj dolezitost ,vonkajsich® spolocenskych hodnot.
V tejto stvislosti upriamujem pozornost na ustavné principy rovnosti a slobody, ktorych
regulativna funkcia spociva prave v distribucii dokazného bremena v dialégoch o prave.

1. Dokazné bremeno v pravnej procesualistike a tedrii argumentacie

Dokazné bremeno je mnohoznacény pojem, ktory sa vymedzuje v zavislosti od toho-
ktorého vedného odboru. Najprepracovanejsi koncept dokazného bremena ponuka pravna
procesualistika, ktora ho vymedzuje v kontexte pravno-aplikacného procesu v stadiu

! Pozri napr. Douglas Walton, Informal Fallacies: Towards a Theory of Argument Criticisms (John Benjamins
Publishing Company 1987) 105.

*Paul Grice, Studies in the Way of Words (Harvard University Press 1991) 27.
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dokazovania skutkového stavu. Aj v ramci takto uzko vymedzenej perspektivy sa dokazné
bremeno c¢leni do viacerych vzdjomne suvisiacich koncepcii. Tzv. objektivne dokazné
bremeno stanovuje, v prospech ktorej procesnej strany musi rozhodnut sud, ak napriek
nalezitej snahe nedoslo k objasneniu skutkového stavu pripadu.’ Z pravidiel objektivneho
dokazného bremena vyplyva subjektivne dékazné bremeno stanovujuce, kto zo stran ma
sidu navrhovat dokazy, aby preukazal naplnenie hypotézy pravnej normy, o ktort opiera
svoj narok.*

V tedrii argumentacie ¢i v neformdlnej logike sa pod dokaznym bremenom v tom
najvseobecnejSom ponati rozumie zavdzok poskytnut argument v prospech tvrdenia,
ktoré re¢nik v dialégu zastava. V porovnani s procesualistickou definiciou ide o znacne
rozvolnené vymedzenie. Predmetom ddkazného bremena v tedrii argumentdcie nie je len
»dokaz“ v uzkom zakonnom ponati ako prostriedok na objasnenie skutkového stavu pripadu
v ramci aplikacie prava. Dokazom moze byt akykolvek argument podporujici zastavané
tvrdenie, pdjde teda o premisy vedice k uréitému zaveru, ¢i uz v ramci deduktivneho
alebo induktivneho usudku.’ Problém ddkazného bremena tak mozno tematizovat nielen
pri zistovani skutkového stavu, ale prakticky v akomkolvek stadiu akejkolvek konverzicie,
v ktorej niekto zastava nejaké tvrdenie (proponent) a niekto druhy ho vyzyva, aby toto
tvrdenie argumentacne podporil (oponent).

Takéto rozvolnené ponatie dokazného bremena ma svoje vyhody aj nevyhody. Jeho vyhodou
je, ze zamerne pokryva mnohoznacnost daného terminu, ¢im sa rozsiruje priestor pre
jeho pouzitie a nasledne aj pre porovnavanie réznych druhov dialégov. Vieobecna teéria
argumentacie je tak na rozdiel od pravnej procesualistiky schopna porovnavat dokazné
bremeno nielen medzi jednotlivymi typmi pravo-aplika¢ného procesu, ale aj medzi dialogmi
pochadzajucimi z celého spektra nasich konverza¢nych aktivit, ¢i uz ide o parlamentnu
rozpravu, novinové interview, manzelska hadku alebo nezaviznu spolocensku konverzaciu
0 pocasi.® Hoci tedria argumentdcie prevzala pojem dokazného bremena zo sudneho
procesu, len vdaka jeho volnejsiemu ponatiu dokaze sledovat, ako sa tento pojem recipuje
v nepravnych dialégoch. Procesualistické definicie totiz predpokladaju, Ze predmetny dialog
sa vzdy odohrava v Specifickom pravnom kontexte.” Prirodzene, nevyhodou rozvolneného
ponatia dokazného bremena je nizsia miera jeho presnosti, a teda aj schopnosti analyzovat
postavenie procesnych stran s ohladom na vsetky nuansy aplikovatelného procesného
i hmotného prava.

? Petr Lavicky, Ditkazni biemeno v civilnim fizeni soudnim (Leges 2017) 43.
*Ibidem, 51.

*Ide o ,,dokaz“ v zmysle, v akom sa pouziva v ucebniciach logiky, kde sa argumentacia vymedzuje ako umenie
dokazovat (ars demonstrandi), ktoré sa da odlisit od umenia objavovat pravdu (ars iniviendi). Pozri napr. Prokop
Sousedik, Logika pro studenty humanitnich oborii (3. vyd., Vysehrad 2008) 16.

6K roznym typom dialégov, resp. dialektickych systémov, pozri prehladovu tabulku do Giovanniho Sartora:
Giovanni Sartor, Legal Reasoning. A Cognitive Approach to the Law (Springer 2005) 309.

" Procesualistické definicie uvedené vyssie v hlavnom texte konkrétne predpokladaju, Ze: a) kazda kontroverzia
medzi proponentom a oponentom musi byt vyrieSena nezavislym arbitrom podla vopred stanovenych pravidiel;
b) z uvedenych pravidiel mozu tcastnici dialogu odvodzovat svoje naroky; c) predmet ich kontroverzie mozno
ramcovat ako nezhodu v otazke faktov alebo nezhodu v otazke prava; d) pri rieseni nezhody v otazke faktov sa
pouziva formélne vymedzeny zoznam ,,ddkaznych prostriedkov*.
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Tento text skiima distribiciu dékazného bremena naprie¢ ré6znymi dialégmi, pre ktoré je
charakteristické len to, Ze jeden ucastnik v nich nieco zastava a druhy to popiera. Do tejto
schémy zapada dialog v ramci civilného (najma sporového) konania, trestného konania,® ale
aj v ramci legislativnej rozpravy, pripadne doktrinalnej ¢i laickej vymeny nazorov. V texte
teda pracujem s rozvolnenym ponatim dokazného bremena, ktorého distribucia sa odvija od
Griceho principu konverzac¢nej spoluprace, nie od platnych pravnych pravidiel. Odchylky
od terminologie zauzivanej medzi kovanymi pravnymi procesualistami sa pokusim vysvetlit
aspon tam, kde to pomoze znizit riziko nedorozumenia.

2. Distribucia dokazného bremena zo statického a dynamického
hladiska

Dokazné bremeno v tom najvSeobecnej$om ponati je zavazok poskytnutargument v prospech
tvrdenia, ktoré re¢nik zastava v dialogu.’ V tedrii argumentacie existuje nezhoda o tom, ¢i
toto bremeno vznika uz v okamihu, ked re¢nik nejaké tvrdenie prednesie alebo az vtedy,
ked je v dialégu toto tvrdenie spochybnené.'” Obidva nazory maju svoje opodstatnenie.
Na jednej strane re¢nik nesmie zahlcovat dialég neoverenymi tvrdeniami, ktoré mozu
v ostatnych vzbudzovat presvedcenie o ich spravnosti.'’ Na strane druhej kazdy dialog
vychadza zo suboru tvrdeni, ktorych spravnost sa iba dobromyselne predpoklada. Preto
dava zmysel rozlidovat medzi tvrdenim, ktoré re¢nik v dialégu iba predndsa a tvrdenim,
ktoré skuto¢ne zastdva. V prvom pripade sa re¢nik k tvrdeniu iba prihlasil, ale bez zavazku
ho obhajovat, takze ho mo6ze kedykolvek odvolat. V druhom pripade tvrdenie predostrel aj
spolu s tymto zaviazkom. K selekcii medzi tymito dvoma pripadmi dochadza prave az na
zéklade predostretia kritiky zo strany druhého re¢nika.”? V zjednodusenej podobe mozeme
preto povedat, ze prednesenim tvrdenia re¢nik na seba berie dékazné bremeno v latentnej
podobe, ktoré sa aktivuje az v okamihu, ked na tomto tvrdeni trva alebo musi trvat potom,
¢o sa stalo predmetom kritiky."

8 Aj v trestnom procese, napriek prezumpcii neviny, mozno dokazné bremeno delit medzi proponenta
(prokuratora, $tatneho zastupcu) a oponenta (obzalovaného), ako presvedcivo ilustruje Hana Siménov4. Pozri
blizsie: Hana Siménové, Ditkazni bfemeno v trestnim tizeni (Wolters Kluwer CR 2025) 7. kapitola (v tlai).

? Porovnaj Douglas Walton, Burden of Proof, Presumption and Argumentation (Cambridge University Press 2014)
50 a nasl.

1 Pozri napr. Corina Andone, ‘Delimiting the burden of proof in political interviews (2016) 5 Journal of
Argumentation in Context 1, 79.

1, Spravnost® tvrdenia pouzivam ako stre$ny termin na oznacenie pravdivosti, platnosti alebo udrzatelnosti
tvrdenia.

2 Pre zjednodusenie budem dalej pouzivat v tedrii argumentdcie zauzivané rozliSenie medzi proponentom
(protagonistom), teda re¢nikom, ktory niec¢o tvrdi a oponentom (antagonistom), teda re¢nikom, ktory toto
tvrdenie popiera.

B Hoci toto ponatie kore$ponduje so zauzivanou predstavou, podla ktorej dokazné bremeno v zasade vyplyva
z toho, ¢o osoba tvrdi, zdroven toto ponatie protire¢i modernej procesualistike, podla ktorej z toho, ¢o ma strana
dokadzat, vyplyva to, o md aj tvrdit [Lavicky (n 3) 78, 145]. V sidnom konani v§ak méze povinnost dokazovat
predchddzat povinnosti niec¢o tvrdit len preto, Ze predmet dialégu je vopred vymedzeny Zalobnym navrhom
a platnymi hmotnopravnymi normami. V nepravnych dialégoch predmet kontroverzie bezne nie je tematizovany
skor ako proponent predostrie svoje zakladné tvrdenie, ktoré oponent nasledne spochybni. K aktivacii dokazného
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Navyse aj samotné vznasanie kritiky voci prednesenym tvrdeniam ma svoje obmedzenia.
Tak ako by proponent nemal zahlcovat dialég neoverenymi tvrdeniami, tak by ho nemal
zahlcovat oponent neoddévodnenymi pochybnostami. V oboch pripadoch totiz moze ist
o tskoc¢nd stratégiu, ako odvratit pozornost od povodnej témy. Zahlcovanie dialégu z jednej
¢i druhej strany moze byt okrem toho priestupkom voci férovosti. Zatial co proponent moze
takto zneuzit svoju déveryhodnost, oponent mdze extenzivnou kritikou na doveryhodnost
proponenta agresivne utocit. Predstavme si, ako sa proponent v dialégu prizna, napr. Ze
»dnes mal tazky den®, naco oponent bezddvodne reaguje protiotazkou ,,a nevymyslate si?“
Alebo sa prenesme do beznej spolocenskej konverzacie (small talk), v ktorej sa nam neznama
osoba predstavi svojim menom a my ju vzapéti vyzveme, aby nam toto tvrdenie preukazala,
pretoZe jej neverime. Nepojde o urazku?

Tento absurdny priklad demonstruje, Ze nie vzdy, ked odmietneme poskytnut argument
v prospech nami zastavaného tvrdenia, dochadza k poruseniu nasho zaviazku niest dokazné
bremeno. Priklad zaroven naznacuje, Ze otazka distribtcie dokazného bremena nemusi byt
vylucne len ,vnutroprocesnou® zélezitostou toho-ktorého dialdgu, ale Ze moze stvisiet aj
s ,vonkajsimi normami“ zachovavanymi v spolo¢nosti, kde tento dialég prebieha. VSeobecna
povinnost respektovat druhych ludi sa v ur¢itom kontexte moze prejavovat aj ako zakaz
zatazovat tcastnikov dialégu neprimeranym ¢i nevhodnym dokaznym bremenom.

Zaver, ¢i ma re¢nik zavazok niest dokazné bremeno je teda vysledkom komplexnej uvahy. Ta
sa nam este viac skomplikuje, ked si pripomenieme, ¢o sme si povedali v ivode prvej Casti:
ze vyraz ,dokazné bremeno” je mnohoznacny. Na jednej strane ide o pojmovy prostriedok,
ktory prispieva k vymedzeniu re¢nickych roli v tom-ktorom type dialégu s prihliadnutim
na dosiahnutie jeho zdkladného ucelu. Na strane druhej mozno tymto vyrazom popisat
konkrétnu dialekticku situaciu toho-ktorého re¢nika v prebiehajiicom dialégu s prihliadnutim
na to, ¢i vdanom okamihu svoju rolu ustal. V prvom pripade je ddkazné bremeno statické,
nehybe sa a ostava spojené s prislusnou re¢nickou rolou. V druhom pripade je dokazné
bremeno dynamické, ak proponent preukaze nim zastavané tvrdenie, presuva tym dokazné
bremeno na oponenta.'

Predmetom tohto clanku je vymedzenie re¢nickych roli vo vztahu k dokazovaniu
v tom-ktorom type dialégu, ide teda o distribuciu, resp. delenie, dokazného bremena zo
statického hladiska. Toto vymedzenie sa vSak neda celkom dobre urobit bez prihliadnutia
na dynamické hladisko. Prave dynamika re¢nickej interakcie nam ukazuje, ako statické
rozlozenie ddkazného bremena v praxi funguje. Dynamicka perspektiva ndm umoziuje
nielen hodnotit jednotlivé re¢nicke vykony ale aj poskytnut spatnu vdzbu pre redistribuciu
ddkazného bremena zo statickej perspektivy.

bremena, zavizku predostriet argument v prospech ur¢itého tvrdenia, preto nemoze prist skor, ako sa predmet
kontroverzie takymto sposobom ustali. Vynimku mézu tvorit tie nepravne dialdgy, ktoré su Struktirované po
vzore sidneho procesu, napr. studentské akademické debaty na vopred stanovenu tému.

" Tomuto rozdeleniu zodpovedd delenie medzi abstraktnym a konkrétnym dokaznym bremenom, ktoré sa
pouziva v kontinentdlnej pravnej procesualistike. Pozri Lavicky (n 3) 63 a nasl. V anglo-americkej doktrine
tomuto rozliSeniu koresponduje rozdiel medzi burden of persuasion a burden of production. Pozri bliz$ie Henry
Prakken a Giovanni Sartor, ‘A Logical Analysis of Burden of Proof” in Hendrik Kaptein, Henry Prakken a Bart
Verheij (eds), Legal Evidence and Proof: Statistics, Stories, Logic (Ashgate Publishing Limited 2009) 243.
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Ako takato dynamika moze prebiehat? V prvom rade proponent moze svoje dokazné
bremeno uniest tak, ze predlozi vecny argument v prospech svojho tvrdenia. V takom
pripade bremeno legitimne presunie na oponenta, ktory — ak uvedie protiargument - ho
posunie naspat k proponentovi. Predkladanie argumentov a protiargumentov tak vedie
k argumenta¢nému pingpongu, v ktorom rec¢nici odrazaji dokazné bremeno na stiperovu
stranu. Proponent moze napriklad tvrdit, Ze muzi st inteligentnejsi ako Zeny, pretoze maju
vacsie mozgy, naco moze oponent reagovat, Ze ak by naznaceny kauzalny vztah platil, slony
by museli byt inteligentnejsie ako Iudia.”® Na rade je proponent, ktory musi vysvetlit, preco
slony inteligentnej$ie nie su, aj ked maju vdcsie mozgy, pripadne moze predostriet uplne
novy argument.

V druhom rade sa re¢nik moze pokusit presunit dokazné bremeno na druht stranu aj
bez toho, aby sa priamo zapojili do vecnej argumentécie. S najvacsou pravdepodobnostou
pdjde o nelegitimny presun, ktory je ¢rtou niektorych argumentacnych faulov. Typicky ide
o argument ad ignorantiam, ktory sme si predstavili v ivode, kde proponent namiesto toho,
aby dokazal, Ze existuju ¢arodejnice, zZiadal od oponenta dokaz opaku. Este zdkernejsie mozu
byt sugestivne otazky, pomocou ktorych sa ten, kto ich kladie, zbavuje bremena v neprospech
toho, kto na ne odpoveda. Ak podozrivy z neopatrnosti odpovie policajtovi na otazku, ¢o
hladal na mieste ¢inu, implicitne tym moze potvrdit to, co mal iniciativne preukazovat
policajt — Ze na mieste ¢inu vobec bol."

Ako zvlastny pokus o nelegitimny presun dékazného bremena mozno hodnotit aj niektoré
kruhové argumenty. Proponent argumentuje v kruhu, ked je akceptacia premis jeho
argumentu zavisla od akceptacie zaveru alebo ked v zavere svojho argumentu hovori to isté,
¢o povedal v premisach.'” Problém takejto myslienkovej konstrukcie nespociva v tom, Ze
by bola v rozpore s pravidlami logiky, ale v tom, Ze pomocou nej proponent argumentaciu
moze iba predstierat. Namiesto toho, aby svoj zaver dokazal, ho iba postuluje, ¢im vytvara
zdanie, akoby bol na tahu oponent. Ak napriklad niekto tvrdi, Ze pravo je mocou silnejsieho,
pretoze len to, ¢o sme realne schopni dosiahnut, moéze byt predmetom nasho prava, potom
v zavere aj premise svojho tsudku hovori to isté, len inymi slovami. Takto vyvija na oponenta
tlak, aby predostrel protiargument, hoci tomu staci konstatovat, ze uvedenu definiciu prava
neakceptuje.'®

Kyvadlovy pohyb bremena z jednej strany na druhu je indiciou nielen toho, Ze re¢nici sa
vyhybaju faulom ¢i inym obstrukciam, ale aj toho, Ze zo statického pohladu je dokazné
bremeno distribuované optimalne. Dynamika dialégu sa totiz moéze zabrzdit nielen
z individudlnych ale aj $trukturalnych doévodov. Typickym prikladom je stav informacnej
asymetrie medzi proponentom a oponentom, ktory brani dosiahnutiu ucelu dialogu. Ide
o situdciu, ked sa podla defaultnych pravidiel vyzaduje od proponenta, aby dokazal nieco,

15 Porovnaj David Reilly, ‘Men think they are brighter than they are and women underestimate their IQ. Why?’
(The Conversation, 14. 3. 2022) <https://theconversation.com/men-think-theyre-brighter-than-they-are-and-
women-underestimate-their-iq-why-178645> cit. 31. 3. 2022.

16 Christopher W. Tindale, Fallacies and Argument Appraisal (Cambridge University Press 2007) 72.

'7Ibidem, 74; Douglas Walton, Informal Logic. A Pragmatic Approach (2" ed., Cambridge University Press 2008)
64.

'8 Pozri blizsie Marek Kacer, Argumentacné fauly v prave (Leges 2022) 93 a nasl.
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¢o by oponent - v pripade ak by sa proponentove tvrdenie len predpokladalo - dokazal
vyvrétit s ovela mens$im usilim. Riesenim tohto zadrhnutia nie je doraznejsie disciplinovanie
re¢nikov, ale redistribicia dokazného bremena zo statického hladiska. Napriklad v prave
sa v tejto suvislosti ujalo obratené dokazné bremeno pri antidiskriminac¢nych zalobach,"
pretoze zalovany mad lepsi pristup k informdciam, ktoré by preukazovali, Ze nerovnaké
zaobchadzanie so Zalobcom bolo objektivne ospravedlnitelné.

Takéto pripady nas vedu k myslienke, podla ktorej distribucia ddkazného bremena vychadza
nielen z vSeobecne ponatej konverzacnej spoluprace, ale aj z delby epistemickej prace,
ktorej hlavnym ucelom je ¢o najefektivnejsie dosiahnutie ucelu dialégu. Podme sa na tuto
myslienku pozriet blizsie.

3. Distribucia d6kazného bremena ako nastroj efektivnej delby
epistemickej prace

V zavere predchadzajicej casti som spomenul vyraz ,defaultné pravidld“ alokacie
dokazného bremena. Ak sa v argumentacnej teérii alebo aj beznej konverzacii tematizuje
problém distribucie dokazného bremena, zvycajne sa vychadza zo zauzivaného pravidla,
podla ktorého bremeno ddkazu nesie ten, kto nieco tvrdi*® V modernej procesualistike
plati variant, podla ktorého dokazovat ma ten, komu z daného tvrdenia plynie prospech.”
Ide o vychodiskové pravidld, z ktorych mozno za urcitych okolnosti ustupit a nahradit ich
pravidlami inymi.

Pravna reguldcia sidneho procesu v niektorych krajinich obsahuje prave aj zakladné
pravidla pre alokdciu dokazného bremena. Napriklad jeden zo zdkladnych principov
slovenského civilného procesu hovori, ze ,,strany sporu sii povinné oznacit skutkové tvrdenia
dolezité pre rozhodnutie vo veci a podopriet svoje tvrdenia dokazmi“. Vynimku v pripade
antidiskrimina¢nych sporov zakotvuje osobitny zdkon, ktory hovori, Ze ,,Zalovany je povinny
preukdzat, Ze neporusil zdsadu rovnakého zaobchddzania, ak Zalobca ozndmi stidu skutocnosti,
z ktorych mozno dovodne usudzovat, Ze k poruseniu zdasady rovnakého zaobchddzania doslo“>.

1V sucasnej kontinentélnej procesualistike sa vyraz ,obritenie dokazného bremena“ pouziva na oznalenie
situdcie, v ktorej sa sud pri rozhodovani aktudlneho pripadu odchyli od zakonom stanoveného objektivneho
dokazného bremena. Na rozdiel od toho, pokial ma Zalovand strana v antidiskrimina¢nych sporoch iba
povinnost dostato¢ne uréitym spdsobom popriet tvrdenie Zalobcu, procesualistika hovori o ,sekunddrnom
bremene tvrdenia®, pricom pokial mé zalovana strana okrem toho aj povinnost uviest dokazy vo svoj prospech,
ide o0 ,.zvldstne pravidlo delenia dokazného bremena“. Pozri blizsie: Lavicky (n 3) 86, 227. Rozdiel v terminoch vSak
nemeni podstatu veci - informa¢nd asymetria medzi stranami vedie k prerozdeleniu ich procesnych povinnosti
tak, aby sa skutkovy stav pripadu zistoval efektivnejsie.

2 Podla Reschera bolo toto pravidlo prevzaté zo sudnej procediry podla rimskeho prava Nicholas Rescher,
Dialectics. A Controversy-Oriented Approach to the Theory of Knowledge (State University of New York Press 1977)
24. Ako bolo spomenuté v tivode predchadzajicej Casti, niektor{ autori toto pravidlo doplhajii o poziadavku,
podla ktorej proponent nesie dokazné tvrdenie az vtedy, ked je jeho tvrdenie napadnuté oponentom. Pozri
napr. Frans Eemeren a Rob Grootendorst, Argumentation, Communication, and Fallacies. A Pragma-Dialectical
Perspective (Routledge 2016) 150.

“ Lavicky (n 3) 144.

2(Cl. 8. zakona ¢&. 160/2015 Z. z. (Civilny sporovy poriadok).

2§ 11 ods. 2 zékona ¢. 365/2004 Z. z. (antidiskriminac¢ny zakon).
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Pravidla distribucie dokazného bremena nemusia byt nevyhnutne zakotvené v nejakej
explicitnej podobe, ale m6zu mat aj podobu zauzivanej heuristiky.** Napriklad v sporoch
o zaplatenie dlznej sumy sa vSeobecne akceptuje prax, podla ktorej na preukazanie
nezaplateného dlhu staci zalobcovi predlozit pravny titul, na zaklade ktorého dlh vznikol,
faktdru, upomienku na zaplatenie faktary a pripadne aj predzalobnt vyzvu. Ziadny z tychto
dokumentov nedokazuje skuto¢nost, ktort zalobca tvrdi - Ze dlh stale existuje — sid vsak ich
predlozenie akceptuje ako dostato¢ny dovod na to, aby zalovand stranu vyzval k preukazaniu
opaku. K tomuto presunu dokazného bremena dochddza na zdklade heuristiky, podla ktorej
ak by bolo zalobcove tvrdenie nepravdivé, priemerne opatrny dlznik to bude schopny bez
vacsej namahy preukazat, typicky predlozenim vypisu z t¢tu ¢i iného potvrdenia o zaplateni.
Tak ako v pripade antidiskriminac¢nych zalob, tak aj v tomto pripade je obratenie dokazného
bremena oddvodnené informacnou asymetriou. Oponent ma lepsi pristup k informaciam
objasnujicim podstatu sporu ako proponent, a preto by mal niest dékazné bremeno
namiesto neho. Rozdiel v porovnani s defaultnym pravidlom spociva v tom, Ze na aktivaciu
oponentovho bremena staci proponentovi svoje tvrdenie dostatocne konkretizovat.”

Zakladna hodnota, ktora dava argumentu informacnej asymetrie vahu, je rydzo procesného
charakteru - ide o efektivitu procesu dokazovania. Bremeno dokazu by mal niest ten,
koho zatazuje ¢o najmenej, osobitne ak zoberieme do uvahy, Ze nase poznanie ma svoje
hranice a ze nase dialogy nemdzeme viest donekonecna. Teda tak ako pri inych Tudskych
¢innostiach, aj pri dokazovani musi existovat urcita delba prace, ktora prispieva k $etreniu
vzacnych zdrojov, najma casu.

Mimochodom hodnota procesnej efektivity hra svoju tllohu aj pri odovodnovani defaultnych
pravidiel distribtcie dokazného bremena, len je to menej o¢ividné. V sporovych konaniach,
vktorych plati prejednacia zasada, musi strana dokazovat skuto¢nosti spadajice pod hypotézu
tej normy, od ktorej odvodzuje svoj narok, resp. obranu. Prevazujucim zdévodnenim tohto
nastavenia je odkaz na zdujem procesnej strany. Tento d6vod vsak nadobuda vahu iba na
pozadi heuristiky, podla ktorej individualne zaujmy dokaze najlepsie chranit ten, o koho
zaujmy ide. Vlastny zdujem je to, ¢o pohana procesnu stranu k ¢o najefektivnejsiemu
procesnému spravaniu, teda aj dokazovaniu.Dolezitost procesnej hodnoty efektivity
podciarkuje aj fakt, Ze v ziadnom dialégu nie su predmetom dokazovania vsetky tvrdenia,
ktoré re¢nici predkladaju. Ako sme spomenuli uz predtym, kazdy dialég vychadza aj zo
stboru tvrdeni, ktorych platnost sa iba dobromyselne predpoklada. Petar Bodlovi¢ trefne
poznamenava, Ze tieto predpoklady - vyvrdtitelné prezumpcie - potrebujeme z toho
ddvodu, ze v opaénom by dialég mohol skiznut do regresivnej argumentacie ad infinitum,

“Imran Aijaz, Jonathan McKeown-Green a Aness Webster, ‘Burdens of Proof and the Case for Uneveness’ (2013)
27 Argumentation 3, 268.

% Dalsie priklady obrateného dokazného bremena odévodneného informaénou asymetriou pontka Van Den
Belt a Gremmen. Napriklad podla holandského civilného prava rozvedena manzelka zalujuca byvalého manzela
o zvy$enie vyzivného z dovodu ndrastu jeho prijmu nemusi vzdy dokazovat, Ze prijem zalovaného skutocne
narastol. Alebo podla britského prava plati, ze ak vlastnik ukradnutého auta tvrdi, ze auto bolo poskodené,
zodpovednost za skodu nesie zlodej, ibaze by preukazal opak. Henk van den Belt a Bart Gremmen, ‘Between
Precautionary Principle and “Sound Science”: Distributing the Burden of Proof” (2002) 15 Journal of Agricultural
and Environmental Ethics, 110.

* Lavicky (n 3) 149.
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v ktorej by jeden re¢nik od druhého neproduktivne ziadal stdle nové a nové dokazy.” V tedrii
argumentacie® ako aj v civilnom procese® sa ¢asto pracuje s domnienkou, Ze za preukdzané
sa povazuje to, na ¢om sa ucastnici dialdgu, resp. strany procesu, dohodli.

Vplyv potreby efektivnej delby epistemickej prace na distribciu dékazného bremena azda
najlepsie vidiet na dialektickom statuse suidobého vedeckého poznania. V dialégoch, ktorych
hlavym cielom je odhalovanie pravdy ¢i rozsirovanie poznania, sa zvycajne automaticky
prezumuje, ze vysledky sutdobého vedeckého skimania st pravdivé, a preto ich ani netreba
dokazovat. Naopak bremeno dokazu nesie ten, kto tymto vysledkom protireci: ,,V mene
efektivnosti by sme sa nemali zaoberat Sokujiicim, kontroverznym alebo nepravdepodobnym
tvrdenim, ak mu chyba nejaky pribeh o tom, preco si zaslizi nasu pozornost. Skutocnost, Ze
nejaké tvrdenie vykazuje uvedené znaky, funguje nevyhnutne ako prima facie dokaz proti
nemu samému.“*® Bolo by mrhanim zdrojov, ak by sa sidobé vedecké poznanie muselo
nanovo preukazovat v kazdom jednom dialogu, ktory z neho vychadza. Uvedené plati, aj
ked 'z ¢asu na ¢as sa vedecka paradigma zdielana mnohymi u¢enymi fudmi zruti pod tarchou
prevratného objavu jedného génia.

Prezumpcia spravnosti sidobého poznania nestoji len na dovere v zabehnuté vedecké
procedury, ale aj na jednoduchej myslienke, podla ktorej, ak si kognitivne kapacity vo
vedeckej komunite rozlozené priblizne rovnomerne, potom $anca, Ze je v omyle vacsina, je
nizsia ako $anca, ze je sa myli mensina alebo jednotlivec. Aj ked va¢sinova zhoda vedeckej
komunity nie je dostatoénym dévodom pre spravnost vedeckého tvrdenia, je to dostato¢ny
doévod na to, aby sa jeho spravnost aspon predpokladala.

Ludia veriaci na ,volny trh myslienok®, v ktorom vitazi pravda nad omylom ¢i klamstvom,*!
mozu pripisat takyto dialekticky status aj vSeobecne znamym faktom zdielanym v Sirokej
laickej populdcii. Ak slobodna diskusia z dlhodobého hladiska generuje pravdu, potom to,
¢o je v spolocnosti zdielané ako vSeobecne znamy fakt, by malo byt chrdanené prezumpciou
spravnosti. Bremeno dokazu preto nesie ten, kto chce tieto vSeobecne zdielané fakty
spochybnovat.

Prezumpcia spravnosti sidobého poznania, ¢i uz vedeckého alebo laického, sa niekedy
zamiena za vSeobecnejsiu prezumpciu spravnosti status quo, ktora okrem poznania pokryva
aj institucie.”” Takato nasiroko rozkrocena prezumpcia je vSak odovodnena nielen ¢isto
procesne, potrebou efektivnej delby epistemickej prace, ale aj ideologicky, uprednostnenim

%7 Petar Bodlovi¢, ‘Dialogical Features of Presumptions: Difficulties for Walton s New Dialogical Theory’ (2017)
31 Argumentation 3, 11.

*8 Pozri napr.: Douglas Walton, ‘Burden of Proof in a Modified Hamblin Dialogue System’ (2011) 31 Informal
Logic 4, 294.

»Podla § 186 ods. 2 Civilného sporového poriadku plati, ze ,,siid vychddza zo hodnych tvrdent strdn, ak neexistuje
dovodnd pochybnost o ich pravdivosti*.

% Aijaz, McKeown-Green a Webster (n 24) 277.

! My$lienku volného trhu myslienok na obhajobu slobody prejavu pouzil Oliver Wendell Holmes v odlisSnom
stanovisku k rozhodnutiu Najvyssieho stidu Spojenych statov Abrams v United States, 250 U.S. 616 (1919).

2 Pozri napr. Charles Leonard Hamblin, Fallacies (Methuen & Co Ltd. 1970) 172. Mimochodom, na tejto
prezumpcii stoji aj oddvodnenie distribticie ddkazného bremena v nesporovych konaniach ovladanych
vys$etrovacou zasadou. Pozri blizsie: Lavicky (n 3) 150-152.
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konzervativizmu pred konkuren¢nym politickymi ideoldgiami. A to vnasa do distribucie
dokazného bremena urciti formu zaujatosti.

Totiz kym sa urcité poznanie rozdiri a ustali, je predmetom kritického posudzovania, ¢i
uz na vedeckych sympoéziach alebo na ,volnom trhu myslienok® Z tohto dévodu vedie
rozsirenost a ustalenost poznania k jeho prezumptivnej spravnosti. Paralela s politickymi
a pravnymi instituciami existuje len do tej miery, do ktorej predpokladame, ze institucie
mozu byt kriticky testované v podobnom duchu ako poznanie. Tento predpoklad azda
obstoji v tych spolo¢nostiach, v ktorych st ekonomické a politické prilezitosti medzi jej
jednotlivymi ¢lenmi, pripadne triedami, rozlozené relativne rovnomerne a v ktorej su
ludia vo vseobecnosti ochotni existujtice institucie kriticky posudzovat. Ak viak takato
konstelacia pomerov v spolo¢nosti neexistuje, potom roz$irenost a ustdlenost instittcii
nemusi byt znamkou toho, Ze obstali v skuske casu, ale len toho, Ze propaguju zaujmy
mocnejsich. Otroctvo ¢i patriarchat by nikdy nemali mat dialektickd vyhodu prezumptivnej
spravnosti len preto, ze v urcitej spolo¢nosti st ¢&i boli rozsirené a ustélené.” Co sa tyka
politickych a pravnych institdcii, uprednostnenie status quo pred zmenou je skor moralnou
ako ekonomickou volbou.*

Napokon v debatach o zavadzani novych technoldgii do praxe sa preferencia status quo pred
inovaciou presadzuje pomocou tzv. principu predbeznej opatrnosti (precautionary principle).
Tento princip hovori, ze ak existuje riziko, Ze nova technoldgia sposobi nenapravitelné
skody, pricom o tejto otazke neexistuje vedecky konsenzus, potom by sa technoldgia zaviest
nemala.* Tento princip prestiva dokazné bremeno na inovatorov, ktori by mali preukazat, ze
riziko plyntce z inovacie je zanedbatelné. V dialégoch o biotechnoldgiach je vSak extrémne
naro¢né toto bremeno uniest, pretoze kazda nova biotechnolégia je potencidlne $kodliva
a z uvedeného principu nie je jasné, aké riziko skodlivosti je este akceptovatelné.*

Na prvy pohlad by sa mohlo zdat, Ze princip predbeznej opatrnosti je odévodneny efektivnou
delbou epistemickej prace. Kedze svet bez navrhovanej inovacie je nam doverne znamy,
zatial ¢o svet, v ktorom inovacia zavedena je, mozno len s urcitou pravdepodobnostou
predvidat, v zdujme Setrenia zdrojov by mal bremeno dokazu niest inovator. Aplikdcia
principu predbeznej opatrnosti véak ma i svoje naklady, kedZe funguje ako zébrana nielen
voci potencialnym skodam, ale aj voci potencidlnym prinosom. Ven Den Belt a Gremmen
presvedc¢ivo argumentuji, ze v debate o biotechnolédgiach si musime v$imat nielen riziko
omylu, Ze sa do obehu pusti skodliva technoldgia, ale aj riziko omylu, ze sa do obehu nepusti
ta prinosna. Medzi tymito dvoma rizikami je potrebné robit kompromisy - ak znizime
riziko prvého omylu, nevyhnutne zvy$ime riziko toho druhého. Nastavovanie pripustnosti
tychto rizik sa teda javi skor ako hodnotova nez expertna otazka.” Napokon preferencia

% Argument proti prezumptivnej spravnosti institicii sa d4 do urcitej miery pouzit aj voli prezumptivnej
spravnosti poznania, osobitne toho laického. Slobodny trh myslienok je tiez deformovany spolocenskym
nerovnostami a v su¢asnosti aj algoritmami socialnych sieti.

*Juha Raikka, ‘Global Justice and the Logic of the Burden of Proof’ (2005) 36 Metaphilosophy 1, 233.

» ‘Precautionary Principle’ (EUR-Lex) <https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=LEGISSUM:precautionary_principle> cit. 31. 3. 2025.

%Van den Belt a Gremmen (n 25) 105.

¥ Ibidem, 120-121.
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skuto¢ného sveta aj s jeho nedostatkami pred potencialne lep$im svetom bez nedostatkov je
esenciou moderného konzervativneho myslenia.*

To, Ze je distribuicia dokazného bremena pomocou principu predbeznej opatrnosti vychylena
v prospech konzervativnej ideoldgie, je popis, nie kritika. Ako si ukazeme v nasledujtcej ¢asti
tohto ¢lanku, takéto vychylovanie na zaklade ideologickych alebo hodnotovych preferencii,
osobitne v dialégoch s praktickymi dopadmi, nie je ojedinelé.

4. Distribucia dokazného bremena ako nastroj ochrany
spolocenskych hodnot

Zaver Van Den Belta a Gremmena, Ze pri distribicii dékazného bremena v dialégoch
o biotechnolégiach by sa mali vyvazovat dve rizika — riziko omylu, Ze sa do obehu pusti
skodliva technolégia ako aj omylu, Ze sa do obehu nepusti technoldgia prinosna - vychadza
aj z reflexie dokazného bremena v trestnom procese.*”

Pri uprave tohto bremena totiz zdkonodarca taktiez vychadza z predpokladu, ze justi¢ny
systém moze generovat dva typy omylov — bud std odsudi nevinného ¢loveka alebo oslobodi
¢loveka vinného. V pravnom State sa pritom prvy omyl hodnoti ako ovela vicsie zlyhanie
nez omyl druhy, ¢o ikonicky vyjadril uz Blackstone, ked povedal, Ze je lepsie oslobodit
desiatich zlo¢incov ako odsudit jedného nevinného. Omyl spocivajtci v odsudeni nevinného
totiz dopada v kondenzovanej podobe na plecia konkrétneho jednotlivca, zatial ¢o omyl
spocivajuci v oslobodeni vinného znasa v rozriedenej podobe celd spolo¢nost.® Je to teda
preferencia liberalnych hodnoét individualizmu a slobody, ktora stoji v pozadi $pecifickej
distribucie dokazného bremena v rdmci trestného procesu, kde plati prezumpcia neviny
a zasada in dubio pro reo.*

Hodnotové preferencie mozu vychylovat dokazné bremeno v prospech ¢i neprospech jednej
strany kontroverzie aj v rydzo teoretickych dialégoch. Takyto presun bremena povazoval
za legitimny napriklad Immanuel Kant, ktory v debate proti Mosesovi Mendelssohnovi
obhajoval nazor, Ze k moralnej dokonalosti sa dokaze priblizovat nielen ¢lovek ako
individuum, ale aj Iudstvo ako rod. Kant sa pokusa o presun dokazného bremena na
oponenta takymto spésobom:

3 Byt konzervativny teda znamend ddvat prednost dobre zndmemu pred nezndmym, vyskisanému pred
nevyskusanym, faktom pred tajomstvami, skutocnému pred moznému, obmedzenému pred neobmedzenym,
blizkemu pred vzdialenym, dostatocnému pred nadbytocnym, vyhovujiicemu pred dokonalym, smiechu
v pritomnom okamihu pred utopickou blazenostou. Dévernym vztahom a lojdlnym zvizkom sa ddva prednost
pred ldkadlami vyhodnejsich spojenectiev; ziskat a zvicsit bude menej dolezité ako uchovat, kultivovat a radostne
uzivat; smuitok, ktory spdsobi strata, bude silnejsi ako vzrusenie vyvolané novotou ¢i prislubom. Byt konzervativny
znamend vyrovnat sa s viastnym osudom, Zit na tirovni viastnych prostriedkov, uspokojit sa s nedostatkom vicsej
dokonalosti, ktory patri k ¢loveku a jeho pomerom. U niektorych ludi ide o skuto¢nii volbu; u inych je to dispozicia,
ktord sa viac ¢i menej Casto prejavuje v ich preferencidch a averzidch a sama osebe nie je niecim, ¢o si zvolili alebo
obzvldst kultivovali.“ Michael Oakeshott, Racionalismus v politice (Oikoymenh 2019) 150.

¥Van den Belt a Gremmen (n 25) 113.
“Porovnaj Frederick Schauer, Free Speech: A Philosophical Enquiry (Cambridge University Press 1982) 137-138.
“! Porovnaj: Alex Stein, ‘Constitutional Evidence Law’ (2008) 61 Vanderbilt Law Review 1, 70-71.
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»KedZze ludsky rod neustdle napreduje vo vztahu ku kultiire ako svojmu prirodzenému cielu,
pokrok k lepsiemu je pritomny aj vo vztahu k mordlnemu cielu jeho existencie; moze byt tu
a tam preruseny, ale nikdy nemoze byt zastaveny. Tento predpoklad nemusim dokazovat; ten,
kto musi dokazovat, je protivnik. Spolieham sa totiz na svoju vrodenii povinnost, na povinnost
kazdého clena poriadku stvorenia posobit na potomstvo tak, aby sa neustdle zlepsovalo
(moznost takéhoto zlepsenia teda treba predpokladat), a zZe zdroven tdto povinnost sama moZe
zdkonitym spdsobom prechddzat z jedného clena poriadku stvorenia na druhého.“*

Bez ohladu na meritum tohto sporu vzhladom na nasu hlavnu tému je najzaujimavejsie to,
ako Kant povazuje nim zastavané tvrdenie za natolko moralne naliehavé (,,spolieham sa na
svoju vrodenti povinnost™), Ze jeho spravnost automaticky prezumuje a predkladanie dokazov
prenechava na oponenta. Nie je férové, ak takyto presun dokazného bremena ziada jeden
re¢nik od druhého v ramci dynamiky prebiehajiceho dialégu. Otazka vsak znie, preco by
sa na redistribucii bremena (zo statického hladiska) nemohla vopred dohodnut spolo¢nost
v zaujme ochrany hodnét, principov, nazorov ¢i postojov, ktoré povazuje za dolezité.

Pri blizSom skimani sa zd4, Ze hlavnou ulohou niektorych tstavnych principov je prave
takato redistribtcia dokazného bremena. Pozrime sa na konstitutivne principy liberalnej
demokracie: rovnost a slobodu.

Princip rovnosti sa zvykne povazovat za kardinalnu zasadu spravodlivosti napriek (alebo
prave vdaka) tomu, Ze je Cisto formalny. To si v§imol uz Hans Kelsen, ktory ho z tohto
dovodu vykazal z rise etiky do rise logiky:

»Princip rovnosti ako princip spravodlivosti znamend len to, Ze ak sa s A md zaobchddzat
urcitym spésobom a B sa rovnd A, vyplyva z toho, Ze s B sa musi zaobchddzat rovnako.
V opacnom pripade by doslo k logickému rozporu; princip totoZnosti by bol poruseny a idea
jednoty systému by bola znicend. Redukovat ideu spravodlivosti na ideu rovnosti alebo jednoty
poriadku neznamend nic viac a ni¢ menej ako nahradit eticky ideal idedlom logickym.“*

Ked ustava hovori, ze vSetci sme si rovni, neznamena to, ze kazdy subjekt prava ma presne
ten isty pravny status, rovnaky subor subjektivnych prav a povinnosti, ako ostatné subjekty.
Ludia a organizdcie sa liSia vo svojich schopnostiach, potrebach, pomeroch, prilezitostiach,
spolocenskych rolach, preferenciach a pod. Ak by pravo vsetky tieto rozdiely ignorovalo
a vzdy bolo adresované len ,kazdému®, princip rovnosti by spolocenskd nerovnost len
prehlboval. Ustrednou témou v ramci diskusii o spravodlivosti preto je, ktoré z tychto
odlisnosti by sa mali v prave reflektovat a ktoré naopak ignorovat. Otazku nevyvolava, ako
by mohol naznacovat Kelsenov citat, ¢i dat dvom subjektom rovnaky pravny status, ak uz
sme sa raz zhodli na tom, Ze su v relevantnom aspekte rovnaki (,,B sa rovnd A“).

Funkcia principu rovnosti preto nie je Cisto logicka, nejde len o logicky predpoklad, na
zéklade ktorého moézeme zistovat, ¢i sa v ur¢itom normativnom systéme nachadza logické
protirecenie. Ide o predpoklad dialekticky, ktory v diskusiach o spravodlivosti urcuje, kto
nesie dokazné bremeno. Na zdklade tohto principu sa totiz predpokladd rovnost vsetkych
ako vychodiskovy stav, ktory netreba dokazovat, naopak, dokazovat musi vzdy ten, kto
navrhuje, aby sa s urc¢itymi kategériami osob zaobchadzalo odlisne. Dokazovat nemusi ten,

“Immanuel Kant, Studie k déjindm a politice (Oikoymenh 2013) 97-98.
*Hans Kelsen, General Theory of Law and State (Transaction Publishers 2006) 439-440.
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kto chce priznat urcité pravo vsetkym Iudom, ale ten, kto ho chce priznat len, povedzme,
heterosexudlnym parom. Formadlne ponaty princip rovnosti vSak nediktuje, ako tieto
diskusie musia nakoniec dopadnut. Je zrejmé, Ze vysledok debaty moze byt iny vhomofébnej
spolo¢nosti ako v tej, kde st homofébne predsudky skor ojedinelé.*

Takato dialekticktl funkciu plni aj vSeobecny princip slobody. V tstavnom prave plati,
ze ,kazdy moze konat, co nie je zdkonom zakdzané®, takze v pripade sporu o to, ¢i nejaka
stkromna osoba bola opravnena vykonat uréity skutok, musi dokazovat ten, kto tvrdi,
ze opravnena nebola, nie ten, kto tvrdi opak. V legislativnej rozprave nesie zasa bremeno
doékazu ten, kto navrhuje obmedzit slobodu obc¢anov, nie ten, kto tvrdi, Ze miera obcianskej
slobody by mala ostat zachovand. Ak vSeobecnu slobodu ob¢anov pokryva niektoré z ich
zakladnych prav, potom jej obmedzovanie mozno tematizovat v ramci testu proporcionality
ako povinnost predkladatela zakona dokazat, Ze dotknuta sloboda sa obmedzuje v zaujme
dosiahnutia nejakého legitimneho ciela a iba v nevyhnutnej miere. Oponent navrhu na
druhej strane nemusi dokazovat, ze tato sloboda je hodna zachovania v ¢o najva¢som
rozsahu.

Pre spresnenie treba doplnit, ze véeobecny princip slobody nie je to isté ako Millov princip
$kody.* Princip Skody stanovuje, Ze legitimne mozno zakézat iba také konanie, ktoré $kodi
druhym, teda nie také, ktoré $kodi samotnému konajucemu alebo ktoré iba poburuje
vacsinovi mienku. Princip $kody preto stanovuje nielen to, ze dokazné bremeno nesie
navrhovatel obmedzenia slobody, ale aj to, Ze navrhovatel ho dokdze uniest, len ak predostrie
urcity typ argumentu. V kontraste s tym princip slobody ostava otvoreny aj konzervativnejsie
ladenym argumentom, napr. Ze slobodu mozno za urcitych okolnosti obmedzit aj v zaujme
ochrany moralky alebo v zdujme samych nositelov slobody. Ak by sme mienili distribuciu
dokazného bremena od liberalnej ideoldgie odpojit uplne, mohli by sme sa pokusit princip
slobody nahradit véeobecnou kategdriou dobra: v normativnych dialégoch o tom, ako sa
ma konat alebo aké opatrenie sa ma prijat, treba zdévodnovat (justifikovat) to, ¢o dobro
zmens$uje, a nie to, ¢o ho uchovava alebo zvacsuje.

Niektori autori si véak myslia, Ze principy slobody a rovnosti nie st len akymsi nahodnym
ideologickym néanosom, ktory si mozno z nasej argumenticie kedykolvek odmysliet.
Napriklad Robert Alexy, prominentny predstavitel diskurzivnej tedrie, je presvedceny,
ze tieto principy su nevyhnutnym predpokladom akejkolvek diskurzivnej praxe, nielen
tej odohravajtcej sa v kontexte liberdlnej demokracie. Totiz uz samotnym faktom, ze sa
s druhymi ludmi zapdjame do diskurzu, ml¢ky uznavame, ze tito fudia majua slobodu a Ze st
nam rovni.*® Ze zdovodnovat mé ten, kto navrhujerozdielne zaobchadzanie alebo obmedzenie
slobody, a nie ten, kto je za rovnost a slobodu, vyplyva teda uz zo samotného faktu, ze ona
medziludska interakcia ma podobu zddvodnovania. Sloboda a rovnost moznoze nie su

“Porovnaj napr. John Corvino, ‘Homosexuality and the PIB Argument’ (2005) 115 Ethics 3, 512.
**Porovnaj napr. Simon Reader, The Ethics of Choosing Children (Palgrave Macmillan 2017) 11.

“Robert Alexy, Law, ‘Morality, and the Existence of Human Rights’ (2012) 25 Ratio Juris 1, 11-12. Pravda, tento
predpoklad je skor pragmaticky ako logicky. Ak jeden clovek argumentuje druhému, Ze je otrokom, moze byt
nanajvys performativne inkonzisteny. Totiz ak by bola pravda to, ¢o odévodiiuje, bolo by to v rozpore s tym, ze to
vobec odovodnuje, pretoze otroci st veci, ktoré nemoézu vystupovat v roli diskurzivnych partnerov.
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nejakymi ,vonkajsimi“ hodnotami, ktoré do nasich dialégov vtlaca spolocenské prostredie,
ale ide o hodnoty, ktoré implicitne vypyvaju z toho, ze medzi sebou dialégy vobec vedieme.

Zaver

Znasanie dokazného bremena je prejavom konverzacnej spoluprace a aj obycajnej slusnosti.
Predpokladom plnenia tohto zavizku je vsak to, aby bolo dokazné bremeno distribuované
adekvatne. Pravidlo, podla ktorého dokazuje ten, kto niec¢o tvrdi, ma celt radu vynimiek. Tie
mozu byt odovodnené bud ,,vnutro-procesne®, potrebou efektivnej delby epistemickej prace
medzi ucastnikmi dialégu, alebo odkazom na ,vonkajsie“ spolocenské hodnoty, konkrétne
potrebou ich ochrany v prostredi, v ktorom dialég prebieha.

Dokazné bremeno v dialégoch o prave je distribuované aj pomocou niektorych ustavnych
principov, ktoré sa na povrchu javia ako ¢isto hmotnopravne ustanovenia. Napriklad princip
rovnosti prezumuje ako spravne rovnaké zaobchadzanie so véetkymi, takze dokazné bremeno
musi niest ten, kto navrhuje, Ze s urcitou kategériou subjektov sa ma zaobchadzat odlisne.
Princip slobody zasa prezumuje ako spravne, aby sukromné osoby pozivali ¢o najvacsiu
mieru slobody, takze dokazné bremeno nesie ten, kto chce tuto slobodu obmedzit. Takouto
distribiciou dékazného bremena sa regulativna funkcia uvedenych principov vycerpava.
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Malé lidy (minipopuli) aneb nastroje
deliberativni a participativni demokracie
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Abstrakt

V tomto clanku se zabyvam deliberativnimi a participativnimi demokratickymi nastroji
jako moznym fe$enim soucasné krize zastupitelské demokracie. Zkoumam koncep¢ni
zéklady deliberativni demokracie a kriticky hodnotim mechanismy, jako jsou obcanska
shromazdéni, minipopuli (malé lidy) nebo participativni rozpoctovani. Tyto instituce
nemohou nahradit zastupitelskou demokracii, ale stoji za to jim vénovat pozornost. Kazdy
»ustavni inzenyr“ by si mél byt védom jejich potencialu, ale také jejich nevyhod a moznych
kontraproduktivnich dasledkd. Cldnek ¢erpa z mezinarodnich zkusenosti i ceské praxe, aby
ilustroval jak potencial, tak nevyhody téchto demokratickych inovaci.

Kli¢ova slova: deliberativni demokracie, participativni demokracie, krize demokracie,
obc¢anska participace, minipopuli, participativni rozpoétovani, demokratické inovace

Abstract

In this paper, I explore deliberative and participatory democratic tools as potential responses
to the ongoing crisis of representative democracy. I examine the conceptual foundations
of deliberative democracy and critically assess mechanisms such as citizens’ assemblies,
minipopuli or participatory budgeting. These institutions cannot replace representative
democracy, but they are worth paying attention to. Every ,,constitutional engineer® should
be aware of their potential, but also of their disadvantages and possible counterproductive
consequences. The article draws on international examples and Czech practice to illustrate
both the potential and the limitations of these democratic innovations.

Keywords: deliberative democracy, participatory democracy, crisis of democracy, civic
participation, minipopuli, participatory budgeting, democratic innovation

45



Ondrej Preuss: Malé lidy (minipopuli)

Uvod'

Télo demokracie je znetvorené.” Svét a jednotlivd demokratickd zfizeni jsou v krizi.* Nebo se
to tak alespon jevi. Sledujeme aktudlné v pfimém prenosu nastup populismu, ktery mnohé
studie jiz delsi dobu predvidaly ¢i pfed nim varovaly.*

Samoziejmé to mnohé vede k hleddni feeni. Redeni na ustavni Grovni. V tomto piispévku
se zaméfime na otazku, zda, resp. nakolik mohou nastroje tzv. deliberativni ¢i participativni
demokracie byt takovym feSenim.

V pravu se obtizné délaji experimenty a dstavni pravo neni vyjimkou. Nemame jiz svou
Hali¢ a nemtizeme délat A/B testovani. Pfesto bychom méli zvazovat, jaké pravni, ¢i dokonce
ustavné pravni nastroje mohou vést k lep$im ¢i rozumnéj$im vysledkiim. Metodou bude
literature review za ucelem predneseni moznosti, zkudenosti a deklarovanych vyhod c¢i
nevyhod.’?

Pokud totiz hovofime o krizi demokracie, musime se zamyslet nad tim, jaké instituty by
mohly demokracii priblizit jejimu idedlu, nebo jesté jinak - zefektivnit a zlepsit jeji fungovani.
Kromé napt. referend, volebnich zmén ¢i zapojeni nahodného vybéru se nabizi prohloubeni
demokratické deliberace.® Ta muze byt posilena tradi¢nimi nastroji, mezi které pocitdme
petice, samospravu a shromazdéni (town meetings). Tézistém naseho zdjmu vsak budou
ambiciézni moderni nastroje deliberativni, resp. participativni demokracie v podobé tzv.
minipopuli ¢i ob¢anskych konferenci, tedy jakychsi malych lida.

Uvahy o vyznamu deliberace jsou v odborné literatufe spi$e na vzestupu.” I praktické
vyuziti deliberativnich, ¢i dokonce participativnich nastrojii zaziva urcity rozmach.® Ostatné

! Clének je vystupem programu Univerzity Karlovy Cooperatio, védni oblast Pravo (LAWS).

2Viz metafora Nadi Urbinati. Nadia Urbinati, Znetvorend demokracie: minéni, pravda a lid (1** edn, Karolinum
2018) 12.

*Nancy Bermeo, ‘On Democratic Backsliding’ (2016) 27(1) Journal of Democracy 5-19; Martin Wolf, The Crisis
of Democratic Capitalism (Penguin Press 2023) 496; Tom Ginsburg, Aziz Z Huq and Mila Versteeg, “The Coming
Demise of Liberal Constitutionalism?’ (2018) 85(2) University of Chicago Law Review 239-256.

*Cas Mudde, “The Populist Zeitgeist' (2004) 39(4) Government and Opposition 541-563; David Landau, ‘Populist
Constitutions’ (2018) 85(2) University of Chicago Law Review 521-544; Paul Pierson, American Hybrid: Donald
Trump and the Strange Merger of Populism and Plutocracy’ (2017) 68(S1) The British Journal of Sociology S105-
S119. Zde se docteme, ze propastny rozdil mezi Trumpovou rétorikou a jeho ¢iny opraviluje ke skepti¢téjsimu
hodnoceni $ife a hloubky amerického populismu.

> Podklady byly zvoleny dle relevance, tedy dle cita¢nich indexd v mezindrodnich databazich, a také tak, aby
obsahly nejen anglicky psanou literaturu.

¢Martina Trettel, ‘La politica de la democracia deliberativa. Un estudio comparado del "Derecho en accién" de la
participacion ciudadana’ (2015) 94 Revista de Derecho Politico 85.

7 André Biachtiger and others, ‘Deliberative Democracy: An Introduction’ in André Béchtiger, John S Dryzek,
Jane Mansbridge and Mark E Warren (eds.), The Oxford Handbook of Deliberative Democracy (Oxford University
Press 2018) 1-32.

# Simon Elstub and Giacomo Pomatto, ‘Mini-publics and Deliberative Constitutionalism’ in Robert Levy and
others (eds), The Cambridge Handbook of Deliberative Constitutionalism (Cambridge University Press 2018)
295-310.
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dokonce se v souvislosti s deliberaci hovofi o ustavnim obratu.” Z ustavniho hlediska ma
pak deliberativni mince tyto dvé strany: Mohou deliberativni metody tvorby ustavniho
prava zvysit legitimitu ustavy (deliberace prispiva legislativé)? Anebo naopak: Muze praxe
a ucinky prava, zejména ustavniho prava, posilit deliberativni demokracii (pravo prispiva
deliberaci)?*®

Nicméné neni asi mozné hovorit o rozkvétu, ¢i dokonce prekotném zavadéni prislusnych
nastrojit do samotné praxe, jejich role zistava spise konzultativni.!' Jednak jsou ustavni
systémy prirozené konzervativni, jednak je stale otazkou, nakolik skutecné tyto nastroje
demokracii zdsadnim zplisobem posouvaji. Lze o tom totiZ i pochybovat. Je pak otazkou,
zda posilovat v ustavach, v béznych zakonech ¢i tfeba jen v podzakonné upravé deliberativni
a participativni prvky jako hlavni obranu proti oslabovani demokratickych zrfizeni.'?
Zejména v situaci, kdy i nejuspésnéjsi projekty (Irsko) zfidka naplni ocekavani.

Tento prispévek ma tedy jasny cil, predstavit moznosti, které pravni véda nabizi, a dat
tim ramec jejich moznému vyhodnoceni. Vlastné jde o katalog pro ,ustavniho inZenyra®,
ktery by mohl zvazovat, jak by bylo mozné systém zménit ¢i doplnit a zvysit tak legitimitu,
efektivitu a hlavné dtivéryhodnost daného ustavniho systému.'* Zaroven je vSak varovanim,
ze jednoducha zkratkovita fe$eni prosté nemohou fungovat zazra¢né. Bez silné politické
legitimity se prosté neobejdeme a moderni nastroje participace nejsou samospasnym
feSenim. Jsou maximalné doplnkem tradi¢nich instituci a nesmi byt zneuzity jako
jednoduchd nefunkéni, a dokonce kontraproduktivni nahrazka funkéni demokracie.

1. Pojem deliberativni a participativni demokracie

Deliberativni demokracii miizeme chapat jako systém demokratického rozhodovani, ve
kterém je ustfedni vzdgjemna komunikace a porozumeéni.' Tedy diskuze, zvazovani a reflexe

?Oran Doyle and Ronan Walsh, ‘Deliberation in Constitutional Amendment: Reappraising Ireland’s Deliberative
Mini-Publics’ (2020) 16(3) European Constitutional Law Review 440; Jane Suiter and Min Reuchamps,
‘A Constitutional Turn for Deliberative Democracy in Europe?’ in Min Reuchamps and Jane Suiter (eds),
Constitutional Deliberative Democracy in Europe (ECPR Press 2016) 1.

' Hoi Kong and Ron Levy, ‘Deliberative Constitutionalism’ in André Béchtiger and others (eds), The Oxford
Handbook of Deliberative Democracy (Oxford University Press 2018) 624, 627.

! Graham Smith and Maija Setéld, ‘Mini-publics and Deliberative Democracy’ in André Bachtiger and others
(eds), The Oxford Handbook of Deliberative Democracy (Oxford University Press 2018) 300.

2Susan D Hyde, ‘Democracy’s Backsliding in the International Environment’ (2020) 369(6508) Science 1192.

*Je vSak potfeba si uvédomit, Ze se normativni a empiricka literatura o deliberaci vyvijely dlouho oddélené,
jak doklada Jason Barabas: Jason Barabas, ‘How Deliberation Affects Policy Opinions’ (2004) 98(4) American
Political Science Review 687, 699.

" Priznacné je, Ze napf. Jiirgen Habermas nejprve v deliberaci spatfoval spi§e sméfovani ptimo ke konsenzu. Ten

Yevs

chépanou ¢isté jako snahu o vzdjemné porozuméni, nikoliv tedy nutné dosazeni findlniho konsenzudlniho
rozhodnuti. André Bichtiger and others, The Oxford Handbook of Deliberative Democracy (Oxford University
Press 2018) 7-8.
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preferenci, hodnot a zajmua."” Demokracie je samozfejmé vzdy diskuze.'® Jde vSak o roli
diskuze a pripadné ucasti jednotlivych diskutujicich na formovani findlniho rozhodnuti.
V tomto muiZe byt spatfovan (zdanlivy?) protiklad viici klasické reprezentativni demokracii,
kde jsou zastupci voleni a rozhoduji za své volice.

Samotny pojem deliberativni demokracie prosadil Joseph M. Bessetteve ve své praci
Deliberative democracy: the majority principle in republican government z roku 1980."
Participativni demokracie je pojmové star$i. Jeji podstata tkvi v aktivni a pfimé ucasti
obc¢ant'® na politice."” JiZ z toho je patrné, Ze participace jde dal nez deliberace, resp. je jeji
nejaktivnéjsi podmnozinou.” Jeji koteny sahaji do 60. let minulého stoleti*, ale inspiraci
najdeme samoziejmé mnohem hloubéji v historii a néktefi autofi se odvolavaji na antiku
¢i alespon na Johna Stuarta Milla, nebo dokonce konfucianstvi a jiné nezapadni systémy.*
Nejde vsak nikdy pfimo o pfimou demokracii, ale o modifikaci a doplnéni demokracie
zastupitelské. Jde spiSe o urcitou decentralizaci moci,” resp. rozsifeni aktivni, inkluzivni
a primé ucasti obcantl na politice. Toho ma byt dosazeno rozsitenim politické sféry na celou
spole¢nost, ¢imz dochazi k vytvoreni participativni spolecnosti a decentralizaci rozhodovaci
moci.**

Zakladem obou téchto koncepttl je viak skutecné deliberace, jakasi $irsi diskuze. Jak uvadi
Milan Znoj, hlavni myslenkou vsech deliberativnich konceptt je predstava, ze politika je
predevsim komunikace a diskuse, pfi niz nejde o soucet zajmd, jejich sladéni, vazeni nebo
konsensus, nybrz o vyménu nazort, pfi niz se utvari spole¢né minéni. Politika tedy neni
prosazeni zajmu, ale deliberace - rozprava, pfiniz ndzor na to, co je vlastni zajem a jak je velky,

teprve vznikne. Spise nez tedy samotny vysledek deliberace je prednéjsi, jakym zptisobem

1> Bachtiger and others (n 8) 2.

1 Nardzim samoztejmé na slavny vyrok Tomase Masaryka, ktery je vSak $ir$i: Vy jeden kazdy musite vidy snést
minéné druhého. V demokracii je svoboda, volnost. Demokracie, bylo feceno, znamend diskusi, tj. nesmi se nikomu
prekdzet, kdo md jiné a opacné minéni. Musite pres rozdily politické zit kamarddsky. Naucit se respektovat cizi
minéni, vyslechnout diwvody. Vy se miiZete mezi sebou pohddat, ale vZdy jako kamarddi, kterym jde o véc. Citovano
dle Pavel Kosatik, 100x TGM (1% edn, Universum 2017) 138.

7JTames M Bessette, ‘Deliberative Democracy: The Majority Principle in Republican Government’ in Richard
A Goldwin and William A Schambra (eds), How Democratic Is the Constitution? (American Enterprise Institute
for Public Policy Research 1980) 102.

' Pojem obcan zde bude pripadné uzivan ve smyslu ¢len daného polis.
1“Nadia Urbinati, Representative Democracy: Principles and Genealogy (University of Chicago Press 2006) 57.

2 Casto citovana definice Herberta McCloskyho z roku 1968 fikd, ze jde o ,takovou dobrovolnou ¢innost,
kterou se ¢lenové spole¢nosti podili na vybéru predstaviteld a, pfimo ¢i nepfimo, na formovani verejné politiky*
Herbert McClosky, ‘Political Participation’ in David L Sills (ed), International Encyclopedia of the Social Sciences,
vol 12 (Macmillan & Free Press 1968) 252.

21 Bachtiger and others (n 8) 2.

2 Simone Chambers, ‘The Philosophic Origins of Deliberative Ideals’ in André Béchtiger and others (eds),
The Oxford Handbook of Deliberative Democracy (Oxford University Press 2018) 55.

#Thomas E Cook and Patricia M Morgan (eds), Participatory Democracy (Canfield Press 1971) 4.

*Jit{ Cambora and Pavel Dufek, ‘Teze o pfeliti v participativni demokracii: Empirick4 relevance a normativni
udrzitelnost’ (2016) 22(2) Politologickd revue 75, 78.
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se k onomu vychodisku lze dostat.” K tomu vytvoril Joshua Cohen tzv. ideal deliberativni
procedury, ktery stoji na principech svobody, odivodnénosti (reasoned) deliberace, rovnosti
a konsensu.” Politickd participace v tradi¢nim liberalné demokratickém formatu, totiz
v hlasovani ve volbach je nejen podle téchto méritek povazovana za nedostate¢nou ve smyslu
poctu a rozmanitosti prilezitosti k ucasti.”

Jak rozebira André Bichtiger, editor hesla deliberace pro Oxford, zatimco participativni
demokracie je zalozena na pfimém jednani obcant, kteti vykonavaji uréitou moc a rozhoduji
o otazkach, které se tykaji jejich Zivota, tak deliberativni demokracie je zalozena na vyméné
nazoru, vzajemném zdiivodnovani a na verejnych debatach, které predchazeji rozhodnutim.
Pro nékoho se tim participativni demokracie stava paradoxné prili§ vagni®® Vse je totiz
do jisté miry dano participaci ob¢ani. To pry mohlo pfispét k postupnému osamostatnéni
samotné deliberativni demokracie.”” Shoda panuje v tom, Ze se vyvinula prave z participativni
demokracie.’ Ta zazila vrchol v 60. letech v souvislosti s energii novych socialnich hnuti, ale
poté zacala upadat. Hovoii se pak o tzv. deliberativnim obratu, ktery mtizeme datovat do
80. let 20. stoleti.”” Nejcastéji se spojuje s mysliteli, jako je John Rawls, Jiirgen Habermas ¢i
Joshua Cohen.*® Kli¢ovych autort, ktefi navrhuji i zcela konkrétni opatfeni je vSak celd rada
- mizeme uvést jména jako James Fiskin a jeho koncept deliberativniho priizkumu ¢i John
Dryzek s jeho diirazem na diskurs.**

Jak uvadi ¢estiautori Jan Camboraa Pavel Dufek, jeden z dtivodii, proc se na ukor participativni
demokracie dostala v poslednich letech na alternativni vysluni teorie deliberativni, jejiz
kompatibilita s institucemi a normativnim jadrem liberalni demokracie - a tudiz i prakticka
realizovatelnost demokratickych ,,inovaci® - je prima facie nadéjnéjsi a jejimi zastanci téz
explicitné zduraznovana.”

» Milan Znoj, Jan Biba and Jarmila Vargov¢ikova, Demokracie v postliberdlni konstelaci (1% edn, Karolinum 2015)
102.

¢ Joshua Cohen, ‘Deliberation and Democratic Legitimacy’ in James Bohman and William Rehg (eds),
Deliberative Democracy: Essays on Reason and Politics (MIT Press 1997) 67, 73.

¥ Donatella Della Porta, Can Democracy Be Saved? Participation, Deliberation and Social Movements (Polity Press
2013) 7, cited in André Bachtiger and others (eds), The Oxford Handbook of Deliberative Democracy (Oxford
University Press 2018) 3.

#Bachtiger and others (n 8) 1.

» Giovanni Sartori, The Theory of Democracy Revisited: Part One - The Contemporary Debate (Chatham House
Publishers 1987).

% Della Porta (n 28).

3! Sarah Elstub, ‘Deliberative and Participatory Democracy’ in André Béchtiger and others (eds), The Oxford
Handbook of Deliberative Democracy (Oxford University Press 2018) 1.

32 Alessandro Floridia, “The Origins of the Deliberative Turn’ in André Béchtiger and others (eds), The Oxford
Handbook of Deliberative Democracy (Oxford University Press 2018) 35, 37.

3 1bid., s. 13.

**John S Dryzek, Deliberative Global Politics: Discourse and Democracy in a Divided World (Polity Press 2006)
208.

35 Cambora and Dufek (n 25) 93.
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2. Konkrétni nastroje deliberativni a participativni demokracie

Pro acel tohoto pojednani je nejzajimavéjsim konkrétnim nastrojem provedeni deliberace/
participace maly lid, chcete-li tzv. minipopuli. Ve své knize ,,Demokracie a jeji kritici“ Robert
Dahl navrhuje, zZe vyspély demokraticky stat mtize vytvorit malé skupiny lidi, nazyvané
»>minipopuli. Kazda z téchto skupin by sestavala z priblizné tisice ndhodné vybranych
obc¢ant a zabyvala by se iniciativou projednani konkrétnich problémt nebo by konkrétni
politickou agendu piimo fesila, a to prostfednictvim slySeni, prosetfovani, debat atd.*®
Novodoba historie ,,malych lidt“ za¢ind nicméné v 70. letech 20. stoleti, kdy Petr Dienel
v Némecku a Ned Crosby v USA nezdvisle na sobé zavedli planovaci bunky a obcanské
poroty.”’

Tyto malé lidy v8ak nejsou zdaleka jedinou moznosti, jedinym nastrojem, ktery muzeme
s deliberaci a participaci spojit. Deliberativni demokraté se v minulosti zamétrovali dokonce
na samotné ustavy, resp. jejich vznik,* na klasické instituce, jako je parlament jako takovy,*
politické strany® ¢i referenda,* ale i napf. na socidlni hnuti**¢i protesty.”’ Jejich zajem
jde ¢asto i mimo stat jako takovy, napf. vefejny prostor internetu** nebo pracovisté®, kde
hovofime o uspésném skandinavském modelu participace.* Kdyz ale ponechame stranou
tyto deliberativni koncepce, miizeme porad deliberativni nastroje klasifikovat podle
nejruznéjsich dalsich kritérii.

Muze jit o rizné varianty malych lidd. Nazyvaji se pritom konference, minipublic (mala
vefejnost), obcanské poroty apod.” Za posledni desitky let jich vznikly tisice od Danska
po Spojené staty, i kdyz ani mezi zastanci deliberativni demokracie nejsou ¢asto prijimany
pozitivné.* Jejich navrhovatelé se nicméné snazi vyjit vstric kritice zastupitelské demokracie

*Robert A Dahl, Demokracie a jeji kritici (trs Helena Blahoutova, Victoria Publishing 1995) 340.
% Smith and Setild (n 12) 1.

% Jon Elster, ‘Deliberation and Constitution Making’ in Jon Elster (ed), Deliberative Democracy (Cambridge
University Press 1998) 97.

* James Steiner and others, Deliberative Politics in Action: Analyzing Parliamentary Discourse (Cambridge
University Press 2004).

“Bernard Manin, ‘On Legitimacy and Political Deliberation’ (1987) 15(3) Political Theory 338.

1 Stephen Tierney, Constitutional Referendums: The Theory and Practice of Republican Deliberation (Oxford
University Press 2012).

4 Della Porta (n 28).

“Rafael F Mendonga and Selin A Ercan, ‘Deliberation and Protest: Strange Bedfellows? Revealing the Deliberative
Potential of 2013 Protests in Turkey and Brazil’ (2015) 36(3) Policy Studies 267.

“ Peter Dahlgren, ‘The Internet, Public Spheres, and Political Communication: Dispersion and Deliberation’
(2005) 22(2) Political Communication 147.

> Anna Felicetti, ‘A Deliberative Case for Democracy in Firms’ (2018) 150(3) Journal of Business Ethics 803.

“Philip M Asaro, ‘Transforming Society by Transforming Technology: The Science and Politics of Participatory
Design’ (2000) 10(4) Accounting, Management and Information Technologies 257.

“Vincent Jacquet and Roos Van der Does, “The Consequences of Deliberative Minipublics: Systematic Overview,
Conceptual Gaps, and New Directions’ (2020) 57(1) Representation 131.

* Napf. Carole Pateman se domniva, Ze deliberativni demokraté byli piili§ posedli minilidy jako klicem
k participaci. Je tedy velmi kriticka k minilidm, které jsou podle ni spide ovlivnény losovanim nez samotnou
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azaroven udrzet odstup od krajné levicovych ptikladii z historie (zejména tzv. rad pracujicich
zlet 1905 az 1920).*

S jinou moznou podobou téchto fér prichazi John Dryzek, ktery navrhuje tzv. Snémovnu
diskurzi (Chamber of Discourses), v niz maji byt zastoupeny vSechny relevantni diskurzy.
Diiraz tedy neklade na zastoupeni jednotlivci ze spole¢nosti, ale na reprezentaci relevantnich
diskurzi (zjednodusené argumenti).”

Zde je prehled jednotlivych moznych zakladnich technickych variant zapojeni ,,malych

lida“: >

D‘“};i’(’i“‘l‘fleh° Pocet déastnik Doba trvni Vistup Priklad
Oregon Citizens’
Initiative Review,
Obcanslfa Porota / 12-36 -5 dni DOp,O{ucefu vae USA; MASS-
referen¢ni panely zpravé obéant LBP, Kanada;
NewDemocracy,
Austrélie
Drul;i,:;::leho Pocet ucastniki Doba trvani Vystup Priklad
25 v kazdé
burice, ale muze
byt realizovano Zpréva oblant Univerzita ve
Planovaci bunka paralelné nebo 2-7 dni obsahujici zavéry Wuppertalu,
postupné, takze z riiznych bunék Némecko
zahrnuje stovky
jednotlivct
Konsensualni 3 dny (plus Doporuceni ve Danish Board
konference 10-24 fipravné vikendy) zpravé obéant of Technology,
prip Y p Dénsko
Obcanské Britska Kolumbie /
e, 99-150 Série vikendt Doporuceni Ontario, Kanada;
shromazdéni
Irsko
. N , Center for
Delrlng::gm 200+ Vikend Pgl;fil;l:rzgo Deliberative
P Democracy, USA
G1000 1000 1den Sada hlasovini Belgie
o navrzich

participaci. Carole Pateman, ‘Participatory Democracy Revisited’ (2012) 10(1) Perspectives on Politics 7-19;

Elstub (n 32) 6.

*Yves Sintomer, ‘From Deliberative to Radical Democracy? Sortition and Politics in the Twenty-First Century’
(2018) 46(3) Politics & Society 337, 339.

*John S Dryzek, Foundations and Frontiers of Deliberative Governance (Oxford University Press 2010).
5 Smith and Setéld (n 12) 3.
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Kromé nejriiznéjsich druhti téchto malych lidi mizeme samoziejmé do nastrojt deliberativni
¢i participativni demokracie zahrnout rGzné petice, lidové iniciativy, participativni
rozpoctovani, oteviena zastupitelstva, ale i referenda ¢i nejriiznéjsi formy dotaznik ¢i anket.

Uz v roce 1969 Sherry R. Arnsteinova navrhla postup, jak miru zapojeni verejnosti méfit,
tzv. participa¢ni zebtik. Riiznou troven zapojeni obcant predstavuji jednotlivé pricky. Cim
vy$e stoupame, tim vétsi je vliv vefejnosti na vladnuti.* My se zde zaméfime na vybrané
nastroje do vétsi hloubky.

Nejcastéji se cituje jako priklad inovativniho zapojeni ,malého lidu“ do dstavniho
»inzenyrstvi“ projekt volebni reformy v kanadské provincii Britska Kolumbie. Tato zapadni
vyspa Kanady s vice nez ¢tyfmi miliony obyvatel podnikla pred dvaceti lety odvazny
demokraticky experiment.”> Mistni vlada nechala v roce 2004 vytvofit shromazdéni 160
v zasadé nahodné vybranych obcant, aby zhodnotili a prepracovali volebni systém provincie.
Jak shrnuje Katefina Kubikova, za iicelem vybéru clenii shromdzdéni byl vyuzit voli¢sky
seznam z roku 2003, tedy seznam z predchoziho roku. Z tohoto seznamu na zdikladé veku,
pohlavi a volebni oblasti (z kazdé volebni oblasti bylo ndhodné vybrano 200 jmen — 100 Zen
a 100 muzii, tyto dva seznamy — muzii a Zen - byly rozdéleny jesté podle vékovych skupin).
Celkem bylo ndhodné vybranym poslino 23 034 dopisti, na které positivné odpovédélo 1 715
muzii a zen. Ti byli pozvdni na vybérové schiizky, téch se ziicastnilo celkem 964 muzii a Zen.
Na vybérovych schiizich dostali vsichni nahodné vybrani informace ohledné toho, co bude
ndsledovat, co se Obcanského shromdzdéni tyka etc. Ndsledné bylo vsech 964 jmen urceno
k losovani, které probihalo tak, Ze se vzdy vylosovala jedna Zena a jeden muz z dané volebni
oblasti, a to do té doby, dokud nebyl vylosovin potiebny pocet clenii Obcanského shromdzdéni
(158 clenit). Aby bylo docileno toho, Ze z Obcanského shromdzdéni nebudou vylouceni piivodni
obyvatelé provincie, byla dvé mista ve shromdzdéni urcend pro tyto obyvatele. Ti byli vybrdni
z komunity puvodnich obyvatel. Celkem bylo do obcanského shromdazdéni nahodné vybrino
161 clenti (vietné predsedy shromdzdéni).”*

Podstatné vsak je, ze cely proces byl velmi nakladny a propracovany, po dobu nékolika
vikendti probihala nejprve edukace ucastnikii shromazdéni vysokoskolskymi pedagogy,
poté jesté dochazelo k desitkam setkani s ,,béznymi obcany® a jejich pfipominkami a teprve
pak probihala vlastni deliberace navrhované volebni reformy. Ta byla nasledné predlozena
véem obcantim provincie ke schvaleni v referendu. A¢ se pro zménu vétsinového volebniho
systému smérem k pomérnému vyslovila vétsina cca 57 % hlasujicich, nebyl navrh schvalen,
jelikoz bylo potieba dosahnout kvalifikovanou vétsinu 60 %. Ani dalsi pokusy o schvaleni
zmény v referendu v roce 2009 a 2018 nebyly tspésné.

2Sherry R Arnstein, ‘A Ladder of Citizen Participation’ (1969) 35 Journal of the American Institute of Planners
216-224.

> Michael E Warren and Hilary Pearse (eds), Frontmatter in Designing Deliberative Democracy: The British
Columbia Citizens” Assembly (Cambridge University Press 2008) 1-4.

> Katefina Kubikovd, Reprezentace a deliberativni demokracie (bakaldtska prace, Univerzita Karlova, Filozofickd
fakulta 2016) 27, vedouci prace Jan Biba. Veskera data najdeme v zavére¢né zpravé British Columbia. Citizens’
Assembly on Electoral Reform. Making every vote count: the case for electoral reform in British Columbia (2004),
<www.citizensassembly.bc.ca> navstiveno 14. zafi 2025. Nicméné lepsi shrnuti by bylo obtizné podat.
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Presto tento projekt postupné inspiroval dal$i, napf. opét v kanadském Ontariu ¢i
americkém Oregonu.”” V Oregonu se pod oznacenim Citizens’ Initiative Review jednalo
v zasadé o vyusténi snahy nejriznéjsich drobnéjsich iniciativ podle konkrétniho konceptu
»obcanskych porot® jejich ,vynalezce® Neda Crosbyho. Princip je pomérné jednoduchy.
Kombinuje vlastné maly lid, klasickou obc¢anskou iniciativu a referendum. Pokud je néjaka
konkrétni obcanska iniciativa dostate¢né uspésna (pocetna), nenasleduje automaticky
véelidové hlasovani, ale nejprve je vylosovana ,obc¢anskd porota®, ktera navrh prodiskutuje
a sviij zavér a argumenty pripoji k hlasovacim listkim. Tim ma byt dosaZeno racionalizace
vielidového hlasovani.”® Ani tam vSak nedosahly tyto projekty zasadnich uspéchda.

Vypichnout je pak potieba i projekty novych ustav na Islandu a v Chile.

Na Islandu uspotadali v roce 2009 zdola (obcané, spolky, ale i obchodni spolecnosti)
Narodni shromazdéni, kterého se ztcastnilo 1 200 nahodné vybranych osob a 300 zastupcti
soukromych spolec¢nosti, instituci a dalsich skupin, aby deliberovali zdkladni principy mozné
nové ustavy.

Na toto ,,neformalni“ Narodni shromazdéni navazalo v listopadu 2010 statem (vladou)
organizované shromazdéni 950 ndhodné vybranych obcant. Ti vSak byli vybrani
s prihlédnutim k pohlavi, regionu, ale tfeba i véku. Opét deliberovali mozné ustavni Gpravy.
Shromazdéni dospélo k zavéru, Ze nova ustava ,,by méla obsahovat urcita klicova ustanoveni
tykajici se napt. volebni reformy a vlastnictvi pfirodnich zdroju, coz jsou po dlouhou dobu
dvé nejspornéjsi politické otazky na Islandu®’.

Névrhy mélo projednat zvl4stni, zékonem ziizené Ustavodarné shromazdéni v roce 2011.
Po zvlastnich volbach jeho 25 ¢lent vsak zasahl Nejvyssi soud a volby zrusil pro nékolik
zavaznych poruseni volebniho procesu.®

Parlament nicméné zvolné ¢leny posléze jmenoval pfimo zvlastnim zédkonem znovu, coz je
samo o sobé pozoruhodné. Slo vlastné o obejiti rozhodnuti soudu. Ustavoddrné shromazdéni
pak piipravilo findlni text nové tstavy. Ta byla sice potvrzena i v referendu v roce 2012. Slo
vsak toliko o nezavazné referendum a dodnes nedoslo k provedeni fadného ustavodarného
procesu. Tedy i tato deliberovana tstava ztistala na papire.”

* James Gastil, Robert Richards and Katherine V Knobloch, ‘Vicarious Deliberation: How the Oregon Citizens'
Initiative Review Influenced Deliberation in Mass Elections’ (2014) 8 International Journal of Communication
62-89.

¢ Sintomer (n 50) 345.

7 Gudrtn Pétursdottir and others, Skyrsla Stjérnlaganefndar 2011 (Stjérnlaganefnd 2011), <https://www.
stjornarradid.is/media/forsaetisraduneyti-media/media/stjornarskra/Skyrsla_stjornlaganefndar_fyrra_bindi.
pdf> navstiveno 22. kvétna 2025.

* Eirikur Bergmann, ‘Participatory Constitutional Deliberation in the Wake of Crisis: The Case of Iceland’ in
Min Reuchamps and Jane Suiter (eds), Constitutional Deliberative Democracy in Europe (ECPR Press 2016) 15—
32; Agtist P6r Arnason and Catherine Dupré (eds), Icelandic Constitutional Reform: People, Processes, Politics
(Routledge 2020).

**Hilary Fillmore-Patrick, “The Iceland Experiment (2009-2013): A Participatory Approach to Constitutional
Reform’ (2013) 2 DPC Policy Note 1-17; Thorvaldur Gylfason, ‘Democracy on Ice: A Post-mortem of the
Icelandic Constitution’ (openDemocracy, 19 June 2013), <https://www.opendemocracy.net/thorvaldur-gylfason/
democracy-on-ice-post-mortem-of-icelandic-constitution>.
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Podobny pripad pak nejnovéji zname z jihoamerického Chile, kde byl nejprve v referendu
v roce 2020 uspésné schvdlen navrh na pripravu nové astavy ve zvlastnim ustavodarném
shromazdéni. To bylo tedy skutecné zfizeno a zvoleno v nasledujicim roce.” V roce 2022
nicméné ob¢ané navrh nové ustavy ve findlnim referendu odmitli vyraznou vétsinou témér
62 %.%' Pfitom se mélo jednat o velmi moderni a progresivni ustavu se zarukami socialnich
prav. Opét vSak ani takovato deliberace nevedla k uspéchu a vefejnost patrné spise unavila.

Naopak v Irsku mtizeme do jisté miry hovotit o aspéchu malych 1idé.®> Casto je dokonce
charakterizovano jako svétovy lidr v propojovani deliberativni demokracie (minipopuli)
a pfimé demokracie (referenda)® a davano za vzor implementace nastrojii deliberativni
demokracie do praxe.*

V roce 2012 byl v Irsku ustaven maly lid v podobé zvlastniho tstavniho konventu. Slo ale
ve skutecnosti o maly lid jen ¢aste¢né, neb predseda byl jmenovan vladou, 33 zastupct bylo
vybrano dle politického klice politickymi stranami a ,,jen” 66 ¢lenti bylo vybrano nahodné
mezi obcany. Konvent se opakované schazel po dobu patnacti mésicii. Projednaval sedm
ustavnich reforem ,,na zakazku parlamentu a k tomu pridal jesté dvé vlastni. Ptijal nakonec
18 doporuceni k Gstavnim zménam a 20 doporuceni k podustavnim zménam. K referendu
byly v§ak nakonec v roce 2015 predlozeny jen dva navrhy - snizeni véku u pasivniho
volebniho prava v prezidentskych volbach z 35 na 21 let a zavedeni stejnopohlavnich snatkd.
Pouze snatky uspély. Pozdéji nicméné probéhlo uspésné i referendum o odstranéni trestného
¢inu blasfemie z ustavy.*®

V dalsim volebnim obdobi po roce 2015 navazovalo na tyto prace stoclenné tzv. obcanské
shromazdéni.®® Tentokrat bylo 99 ¢lenti vybrano ndhodné z registru voli¢t, tedy vsichni
krom predsedajiciho. Toto shromazdéni navrhlo napt. zruseni prisného zakazu potratil, coz
bylo skute¢né v roce 2018 v referendu schvaleno.®”” Dané shromazdéni se véak nevénovalo jen

@ Recenzent tohoto ¢lanku spravné upozornuje na to, Ze jelikoz bylo shromazdéni zvoleno, je tento pripad do jisté

vvvvv

v referendu. Pfesto ho zde ponechavam, jelikoz naznacuje limity vlastni zkoumanému fenoménu.

¢ Eduardo Aleman and Pablo Navia, ‘Chile's Failed Constitution: Democracy Wins' (2023) 34 Journal of
Democracy 90-104.

%2David M Farrell and others, ‘Ireland’s Deliberative Mini-Publics’ in David M Farrell and Niamh Hardiman (eds),
The Oxford Handbook of Irish Politics (Oxford University Press 2021) 627-644; Simone Chambers, ‘Democracy
and Constitutional Reform: Deliberative versus Populist Constitutionalism’ (2019) 45(9-10) Philosophy and
Social Criticism 1116-1131; Stephen McKay, ‘Building a Better Referendum: Linking Mini-Publics and Mass
Publics in Popular Votes’ (2019) 15(1) Journal of Public Deliberation 1-8.

% David M Farrell, John Suiter and Cliona Harris, “Systematizing’ Constitutional Deliberation: The 2016-18
Citizens’ Assembly in Ireland’ (2019) 34 Irish Political Studies 113-123.

¢ Simon Hix, ‘Remaking Democracy: Ireland as a Role-Model’ (2020) 35 Irish Political Studies 585-601.

¢ John Suiter, David M Farrell and Eoin O’Malley, ‘When Do Deliberative Citizens Change Their Opinions?
Evidence from the Irish Citizens’ Assembly’ (2016) 37 International Political Science Review 198-212.

®Farrell, Suiter and Harris, “Systemizing’ Constitutional Deliberation’ (n 64).

John Suiter and others, ‘Measuring Epistemic Deliberation on Polarized Issues: The Case of Abortion Provision
in Ireland’ (2022) 20 Political Studies Review 630-647.
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ustavnim reformdam ¢i reformam samotnych referend, ale napt. i otazce klimatické zmény.®®
Vétsina navrhii vak zatim svou implementaci nena$la.

Po roce 2019 pak navazuji dalsi ,specializovand® shromazdéni. Napt. mezi lety 2020 a 2021
pusobilo opét stoclenné shromazdéni s 99 nahodné vybranymi cleny se zaméfenim na
rovnost pohlavi (genderu). Z néj pak vzesly navrhy na 39. a 40. dodatek ustavy upravujici
roli zeny v irské spole¢nosti. Tato referenda, konana v roce 2024, v$ak neuspéla.

Irska zku$enost nas ale uci, Ze deliberace malych lidti mtze usmérnit vefejné minéni, a tim
usnadnit ustavodarny proces, prispét ke konsenzu zakonodarné vétsiny a dalsich ustavnich
¢initeld o vhodné formé a viibec povaze zmény tstavy.”” Samotna deliberace a minipopuli
vak nemusi byt skute¢nym hybatelem a fakt, Ze v Irsku vétSina navrha ve skutecnosti
neuspéla, nam trochu kazi vidinu uspé$ného deliberativniho modelu. Je totiz otazka, zda by
uspésné navrhy nebyly uspésné i bez deliberace.”” Nelze tedy pres velky ohlas irsky priklad
precenovat.”! Na druhou stranu i samotna kvalifikovana diskuze a ,upusténi pary” ve
spole¢nosti miize byt hodnocena jako tspéch, byt ¢asto nemétitelny poctem prijatych novel
ani jinych exaktnich metrik. Dokonce miize byt z urcitého thlu pohledu legitimné chapana
jako uspésna, i pokud k zadné zméné nedojde, jen se vyporadaji argumenty.”

Svébytnym prispévkem je i francouzska zkusenost s malymi lidy, ostatné je s irskym
prikladem do jisté miry podobna.” Ponejvice se vSak poji s ekologickymi otdzkami.
Francouzsti autofi si totiz v této souvislosti kladou klicovou otazku: Mizeme uvazovat
o jiné demokracii nez ekologické?”* Ostatné nejcastéji realné pocatky participace spojuji
s tzv. Barnierovym” zakonem z roku 1995, ktery zfidil Narodni komisi pro vefejnou diskuzi
(Commission nationale du débat public) a zaved] tak povinnost verejné diskuze u projektii
s vyznamnym dopadem na Zivotni prostfedi.”® Pfipadné jesté tzv. Vaillantiv zakon z roku

% Klimatické zméné se pak vénovalo i zvlastni shromdzdéni ve Velké Britanii. Viz k tomu Simon Elstub and
others, “The Scope of Climate Assemblies: Lessons from the Climate Assembly UK’ (2021) 13 Sustainability
11272.

% QOonagh Doyle and Ronan Walsh, “Deliberation in Constitutional Amendment: Reappraising
Ireland’s Deliberative Mini-Publics’ (2020) 16 European Constitutional Law Review 440-465.

"*Doyle and Walsh (n 10) 442.

"' David Courant, ‘Citizens” Assemblies for Referendums and Constitutional Reforms: Is There an “Irish Model”
for Deliberative Democracy?’ (2021) 2 Frontiers in Political Science 591983; David M Farrell and John Suiter,
Reimagining Democracy: Lessons in Deliberative Democracy from the Irish Front Line (Cornell University Press
2019) 72.

72 Za tento argument dékuji anonymnimu recenzentovi.

73 Francouzska literatura se tomu dlouhodobé velmi $iroce vénuje. Ostatné je zde i specidlni odborny ¢asopis.
Loic Blondiaux and Jean-Michel Fourniau, ‘Un bilan des recherches sur la participation du public en démocratie:
beaucoup de bruit pour rien?’ (2011) 1 Participations 8-35. Existuje nicméné i anglicky psany The Journal of
Deliberative Democracy, ktery je podporovany nadaci New Democracy Foundation, sidlici na univerzité
v Canbefte v Australii, a je vydavan nakladatelstvim University of Westminster Press.

7Jean-Marc Fourniau and others, La Démocratie Ecologique: Une Pensée Indisciplinée (Hermann 2022) 9.

7> Michel Barnier byl tehdy ministrem Zivotniho prostfedi. V roce 2024 byl i kratce, po dobu 3 mésicti a 8 dnd,
predsedou francouzské vlady, ¢imz stanovil ndrodni rekord.

7¢ Loic Blondiaux, ‘Introduction. Débat public: la genése d'une institution singuliére’ in Marcel Revel and others
(eds), Le débat public: une expérience frangaise de démocratie participative (La Découverte 2007) 35-41.
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2002, ktery doprovazel decentralizaci a zavedl povinnost zfizovat vybory méstskych casti ve

meéstech s poctem obyvatel vy$sim nez 100 000 a sousedskych vyborti pro mésta s vice nez
80 000 obyvateli.

Dalsi fize pak pfisla v reakci na krizi tzv. Zlutych vest. Prezident Emmanuel Macron na
sklonku roku 2018 reagoval usporadanim tzv. Velké debaty (,,Grand Débat“), ktera se nasledné
odehralavprvnipoloviné roku2019. Vlada tuto velkou debatu prezentovala jako ,,konzulta¢ni
nastroj k ukonceni krize®, vlastné krize legitimity soucasného systému.”” Debata méla nékolik
fazi. Slo jak o individualni navrhy, tak o setkdvani ob&anii a vylosovanych zéstupct. Celkem
se uskutecnilo vice nez 10 000 mistnich setkdni s primérnym poctem 70 ucastniki na jednu
debatu a bylo sesbirano také téméf 2 miliony prispévki na specializovanych internetovych
strankach od 504 172 jednotlivych prispévateli.”® Reakce samozfejmé byly smisené, ale
debata méla i zcela konkrétni dopady jesté v roce 2019. Napt. byly zavedeny zmény v danéni
piescasii & riznych bonusd, dodlo i ke zruseni, resp. nahrazeni slavné Ecole nationale
d‘administration. Naopak nedoslo napt. k pozadovanému snizeni poctu volenych zastupct
v parlamentu. Jednim z pozadavki bylo i usporddani Obcanské klimatické konference
(Citoyenne pour le Climat), ktera skutecné probéhla v letech 2019-2020.

Tvorilo ji 150 dobrovolnikid a dobrovolnic, ndhodné vybranych z francouzskych obc¢an,
s cilem vymezit fadu strukturalnich opatfeni, ,,aby se v duchu socialni spravedlnosti podatilo
do roku 2030 snizit emise sklenikovych plynii ve Francii nejméné o 40 % ve srovnani s rokem
19907,

Francouzsky autor Dimitri Courant toto shromazdéni oznacil za nejimpozantnéjsi, pokud
jde o velikost, trvani, mandat a zdroje.* Vybrani ucastnici se postupné rozdélili do mensich
tematickych skupin, napt. ,,Nasytit se“ ¢i ,,Ubytovat se, a pak se radili s desitkami odbornikd.
Nakonec ptisli se 149 konkrétnimi zavéry. Slo napt. o regulaci reklamy, podporu cyklistiky ¢i
biopotravin, reformy vzdélavani, ale i navrhy zmén ustavy.

Velka ¢ast navrhti prosla, ale ty kontroverznéjsi narazily, napt. snizeni povolené rychlosti na
dalnicich na 110 km/h ¢i zvlastni zdanéni dividend. Neprobéhlo ani avizované referendum
o zméné Ustavy, kam méla byt mimo jiné doplnéna i zaruka biodiverzity.

Nékteré francouzské autory to vede k velmi skeptickym zavérim a vlastné navrhuji
participaci jako feseni opustit. Hovori o ob¢anech jako o komparsistech, ktefi jsou prizvani
k improvizaci ve hfe, v niz nemaji pod kontrolou ani d¢j, ani inscenaci.* Jini autofi jsou v§ak

7 Eric Buge and Christophe Morio, ‘Le Grand Débat National, Apports et Limites pour la Participation Citoyenne’
(2019) 5 Revue du Droit Public 1205-1238.

7 Gouvernement frangais, Rapport Final du Grand Débat National (Gouvernement frangais, June 14, 2019) 185.

7 Gouvernement frangais, Convention Citoyenne pour le Climat (Paris, Gouvernement frangais), <https://www.
participation-citoyenne.gouv.fr/convention-citoyenne-pour-le-climat> navstiveno 25. kvétna 2025.

% David Courant, La Convention Citoyenne pour le Climat: Une Représentation Délibérative’ (2020) n°® 378
Revue Projet 60-64.

81 Marc Loisel and Nicolas Rio, Pour en Finir avec la Démocratie Participative (Textuel 2024) 192.
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preci jen stale optimisti¢téjsi.*> Dalsi pak varuji, aby se participativni demokracie nezvrhla
vlastné ve vladu expertd technokratt.®

Dal$i zajimavy pokus o vyuziti tohoto ndstroje mizeme zkoumat na piikladu Berlina,
hlavniho mésta , hipsterské® kultury. Jiz mezi lety 2001 a 2003 zde byly vyuzity planovaci
bunky Petera Dienela (a¢ on sam nebyl udajné s vysledkem spokojen). V jednotlivych
obvodech mésta bylo této burnice dano k dispozici 500 000 eur na podporu lokalnich projekt.
Polovina z ¢lenti tohoto malého lidu byla losovana, polovina se rekrutovala z mistnich
spolkt.®* Prikladu je vSak mozné najit mnohem vice, deliberace a participace pronika
i do EU.* Evropska unie ostatné za timto ucelem v roce 2019 zfidila zvlastni centrum.®
Samoziejmé se ji vénuji nejriznéjsi nevladni organizace, existuji i ,participativni festivaly“.*’
Ostatné deliberace rozhodné neni doména jen zapadni civilizace.*® Vyse zminéné bunky
zazivaly v poslednich letech boom také v Japonsku.* V nedavné minulosti Ize odkazat také
na trochu vzdalenéjsi, ale opét velmi zajimavy pokus v Mongolsku. V roce 2017 zde bylo
shromazdéno 669 nahodné vybranych obcant, ktefi méli diskutovat ustavni zmény. Véc sice
kazily urcité proceduralni neduhy, ale i tak podle nékterych pozorovatelt pfinesla a pfinese
novou éru institucionalizace ,,minipopuli“ na celonarodni trovni.”® Vybér byl totiz patrné
dostatecné reprezentativni, a to nejen z demografického hlediska, ale i z hlediska svétového
nazoru zucastnénych.”

Dale naptiklad v jizni Africe, zejména v Botswané dodnes funguje institut tzv. kgotla, tedy
jakéhosi vesnického shromazdéni, kde se pred nacelnikem stfetavaji argumenty. Nejde vsak
jen o deliberaci, je to i ritudl, ktery ma posilit socidlni smir.”* V Tanzanii je zase velky diiraz
kladen na deliberaci v ramci samosprav, coz je opfeno i o psanou legislativu. Obdobné to

82 Loic Blondiaux, Le nouvel esprit de la démocratie: actualité de la démocratie participative (Seuil 2008).

% Pierre Perrineau, ‘Le grand débat national: la démocratie participative a grande échelle’ (2020) n° 175 Pouvoirs
113-129.

8 Sintomer (n 50) 346.

85Stépan Felenda, ‘Hlas lidu, hlas Bozi. 150 Evropant pomiZe rozhodnout o 30 bilionech korun’ (Seznam Zprdvy,
20. kvétna 2025), <https://www.seznamzpravy.cz/clanek/ekonomika-finance-hlas-lidu-hlas-bozi-150-evropanu-
pomuze-rozhodnout-0-30-bilionech-korun-277107> navstiveno 6. ¢ervna 2025.

8 Viz <https://knowledge4policy.ec.europa.eu/participatory-democracy/about_en>.

% Viz napt. <https://www.peoplepowered.org/about>.

% Eiko Ikegami, Bonds of Civility: Aesthetic Networks and the Political Origins of Japanese Culture (Cambridge

University Press 2005); cited in Jan Sass, ‘Deliberative Ideals Across Diverse Cultures’ in André Bachtiger and
others (eds), The Oxford Handbook of Deliberative Democracy (Oxford University Press 2018) 86-99, 6.

% Beibei Tang, Tetsuki Tamura, and Baogang He, ‘Deliberative Democracy in East Asia: Japan and China’ in
André Bichtiger and others (eds), The Oxford Handbook of Deliberative Democracy (Oxford University Press
2018) 791-804.

% Sintomer (n 50) 346.

' Tames S Fishkin, ‘Random Assemblies for Lawmaking? Prospects and Limits’ (2018) 46(3) Politics ¢» Society
359-379, <https://deliberation.stanford.edu/publications/journal-articles/random-assemblies-lawmaking-
prospects-and-limits> navstiveno 28. kvétna 2025.

2Sass (n 89) 3.
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funguje v Zambii, kde dokonce Ustava vyslovné garantuje ob¢antim, Ze budou zapojeni do
schvalovani a pldnovani lokalnich projekta, které se jich bezprostredné dotykaji.”?

Jesté zasadnéjsi ,vesnické minipopuli“ pfedstavuje indicky institut gram sabha, ktery tvori
zaklad delibera¢niho systému panchayati raj, jakési specifické indické samospravy.** Kofeny
tohoto institutu lze vysledovat az do 5. stoleti pfed nasim letopoctem. Mahatma Gandhi chtél
tuto ,,ruralni demokracii“ prosadit i do ustavy nezavislé Indie, ale to se mu nepodatrilo.”
V roce 1992 byla nicméné skute¢né ustavné zakotvena 73. dodatkem, byt realné disledky
jsou smisené. Ne vzdy totiz dochazi k naplnéni samospravnych cili a misto toho jsou pouze
»tunelovany*“ federalni fondy k tomu urcené. Navic se objevuji pripady, kdy manzelé zastavaji
funkce za své manzelky, i kdyz byly ptivodné uréeny kvotami pouze pro zeny.*

Pokusy zavést deliberativni instituce kupodivu najdeme i v autoritdfské Ciné. Soucasna
garnitura dokonce prisla s vlastnim programem ,,Posileni socialistické poradni demokracie®,
ktera vedla k posuzovani danovych otazek, zdravotnictvi ¢i nejriznéjsich lokalnich
projektt.”” Vzdy vsak na konci stoji pevné autoritativni rozhodnuti vladnouci strany.
Duvodem zavadéni riiznych poradnich mechanism je totiz spiSe predejit protestiim a jejich
prerodu v institucionalizovanou opozici.”®

V neposledni fadé se musime vénovat i tzv. participativnimu rozpoctovani, ostatné jsme ho
zminovali jiz vySe v souvislosti s EU. To bylo totiz pfi svém vzniku také motivovano tlakem
zdola a pragmatickou snahou prosté vyresit problém.” Jeho kofeny najdeme v brazilském
Porto Allegre.'® Rychle se vak rozsitilo do celého svéta, zejména do Evropy.'” Porad je
o néj obrovsky zajem, a to nejen v souvislosti se statni spravou ¢i samospravou.'” V podstaté
jde v $irsim slova smyslu o jakykoliv systém, kdy jednotlivec ¢i skupina jednotlivett miize
zasdhnout do tvorby rozpoctu vétsiho celku. Typicky jde o obec, region, ale mize to byt
i soukroma spolecnost. Existuje celd fada instituci, které s rozvojem téchto koncepci
pomahaji.

% Viz blize napt.Vladimira Smerdové, Prvky deliberativni demokracie v CR: ptipadovd studie participativniho
rozpoctu v méstské cdsti Praha 10. (diplomova prace, Univerzita Karlova, Fakulta socialnich véd 2017) 40, vedouci
prace Ilona Masopustova.

* Minati Das, ‘Panchayati Raj Institutions in India’ (2022) 6(2) Galore International Journal of Applied Sciences
and Humanities 6-14, <https://doi.org/10.52403/gijash.20220402>.

% Rajeshwari Parthasarathy and Vijayendra Rao, ‘Deliberative Democracy in India’ in André Bachtiger and
others (eds), The Oxford Handbook of Deliberative Democracy (Oxford University Press 2018) 5-24, 5.

%1bid.,, s. 5.
*” Tang, Tamura and He (n 90) 791, 3.
% 1bid.,, s. 4.

% Thamy Pogrebinschi, ‘Deliberative Democracy in Latin America’ in André Bachtiger and others (eds), The
Oxford Handbook of Deliberative Democracy (Oxford University Press 2018) 830-850, 1.

1% Gianpaolo Baiocchi, ‘Participation, Activism, and Politics: The Porto Alegre Experiment and Deliberative
Democratic Theory’ (2001) 29(1) Politics &~ Society 43-72.

% Yves Sintomer, Carsten Herzberg, and Anja Rocke, ‘From Porto Alegre to Europe: Potentials and Limitations
of Participatory Budgeting’ (2008) 32(1) International Journal of Urban and Regional Research 164-178.

12T uca Bartocci and others, “The Journey of Participatory Budgeting: A Systematic Literature Review and Future
Research Directions’ (2023) 89(3) International Review of Administrative Sciences 757.
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V Porto Allegre to vse zacalo vitézstvim levice v mistnich volbach na konci 80. let
20. stoleti, a jak dokumentuje Jan Martinek, byl to nepopiratelny uspéch, ktery vedl napt.
ke ztrojnasobeni poctu $kol ¢i zavadéni kanalizace, vystavbé chodnikl apod.'” Nicméné
takovy uspéch neni samoziejmy a v chudsich oblastech jako je napf. San Juan De Miraflores
v Peru se ho nepodafrilo zopakovat.'” Jak jiz bylo zminéno, participativni rozpoctovani ¢asto
i ve spojeni s klasickou deliberaci ¢i pfimo s minipopuli dnes najdeme prakticky na celém
svété. Stredni Evropa neni vyjimkou.'” Pesto je potfeba byt opatrny, porad je zde relativné
maly pocet municipalit, které ho vyuzivaji efektivné.!”® Navic pfevazuje spiSe nepfima
participace.'” Nemusi vsak jit jen o rozpoctovani. Jedinci se mohou zapojovat i do dalsich
experimenti propojujicich laiky a ufedniky, jako je napt. model Empowered deliberative
democracy Archona Funga a Erika O. Wrighta.'*®

v r A

3. Priklady z praxe v CR

Deliberaci a participaci v ¢eské pravni tpravé v zasadé nenajdeme. Samoziejmé muzeme
zminit petice a e-petice ¢i samospravu, ale zasadnéjsi nastroje participace bud tplné chybi,
nebo nemaji normativni zaklad.

I z nasi historie nicméné zndme napt. zajimavy pokus o skute¢né rady pracujicich v roce
1968, kdy se dokonce ptivodné ekonomicky projekt pomérné nezavisle volnych podnikovych
rad stale vice transformoval do podoby hnuti s politickymi reformnimi ambicemi, ktery
vzdalené ,,dnes$ni“ malé lidy pfipominal.’”® Pochopitelné ale nemél dlouhého trvani.

Z praktickych nastrojt, které dnes realné zname, mizeme zminit zejména participativni
rozpoctovani. Ale ani to zatim nema v nasem prostoru pravni zaklad v zakonech, ¢i dokonce
v ustave.''? Presto se zdarné rozviji a zda se, ze existuje i tlak zdola na jeho zavadéni.'! Kromé

1% Jakub Martinek, Teorie deliberativni demokracie v praxi (bakalaiska prace, Masarykova univerzita, Fakulta
socidlnich studii 2009) 22.

141bid., s. 22.

1% Maarten S de Vries and Daniel Spacek, ‘Municipal Participatory Budgeting Designs in the V4 Countries’
(2023) 16(1) NISPAcee Journal of Public Administration and Policy 210.

1% Martin Garaj and Jan Bardovi¢, Participatory Budgeting — The Case of the Slovak Republic’ (2021) 27(2)
Annales Universitatis Mariae Curie-Sktodowska, sectio K - Politologia 59.

107 Katarzyna Maczka and others, ‘Models of Participatory Budgeting: Analysis of Participatory Budgeting
Procedures in Poland’ (2021) 216 Polish Sociological Review 473.

1% Archon Fung and Erik O Wright, ‘Deepening Democracy: Innovations in Empowered Participatory
Governance (2001) 29(1) Politics & Society 5.

197]i¥{ Slouf, ‘Samospravny socialismus v ¢eskoslovenském préimyslu, 1968-1969° (2020) 27(1) Soudobé déjiny 9.
1'Maria Marczewska-Rytko and others, Obcanskd participace ve stitech Visegradské skupiny po roce 1989: Smérnice
o spravnych postupech (Visegrad Fund 2018), <https://phavi.umcs.pl/at/attachments/2018/0623/182714-
guideline-cz.pdf> navstiveno 8. brezna 2020.

U1 Zajimavy stiipek miize byt vhled do uvazovéni regionalnich politikt: ,Radni Viktor Cahoj dodal, ze: ,Kdyz
strana ANO 2011 prisla s myslenkou zavést participativni rozpocet, nebyli jsme proti, je to jisté krok kupredu.
Trochu nas vlastné mrzelo, Ze jsme s tim nepfisli jako prvni my, protoze ANO 2011 si pak projekt privlastnilo
a propagovalo pred volici. Opozice také nebyla nadSena, ze md vlastné strana ANO 2011 tak silny kalibr, jako
je participativni rozpocet, ktery je v soucasné dobé obcany velmi zddanym trendem. Védéli jsme ale, Ze nam
nezbyva nez se v$im souhlasit, protoZe je to pro méstskou ¢ast velmi prinosné. “ Citovano podle Barbora
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participativniho rozpoctovani miizeme uvést metodu anket'? nebo tzv. metodu D21 Karla
Janecka, kterd pocita i s negativnim hlasem a zvy$uje patrné angazovanost ucastniki.'"

Problému deliberace a participace u nas se nicméné nevénuje komparativné velky védecky
zajem'", ale zato se mu vénuje fada zavérecnych praci, miizeme napf. citovat: ,,V kontextu
Ceské republiky nejsou zavadény ¢isté deliberativni procesy, lze se vsak setkat s priklady
z praxe, které 1ze vnimat jako procesy s prvkem deliberace. Jedna se o nejrtiznéjsi vefejna
setkani a diskuze nad problémy, které obc¢any tizi nebo nad tématy, kterymi se dana obec
zabyva. Prvek deliberace ale také miize byt napt. zahrnut i do strategického planovani obce.
Jako konkrétni piiklad v CR lze uvést Mnichovo Hradisté, které je v otdzce deliberace velice
aktivni. Poskytuje svym obcaniim moznost se ucastnit nejriiznéjsich anket ¢i diskuzi nad
problémy mésta. Dale se prvek deliberace objevuje na tzv. verejnych setkanich zdravych
meést, kde jsou tvorena 10 P, tj. Desatera problémil, ktera formuluje a navrhuje po diskuzich
samotna verejnost a ktera se pak obec snazi vyresit.“!'> [ kdyz to neni uplné presné, participace
napt. metodou D21 se stale rozsifuje, nic z toho vSak neni pevné institucionalizované. Jde
tedy o vyzvu do budoucnosti jak z hlediska pravniho ramce, tak vyzkumu.

4. Vyhody a nevyhody deliberativni a participativni demokracie

Jak uz bylo zddraznéno vyse, kritici vyvoje nasich demokratickych instituci ptrichazi ¢asto
s koncepcemi, které maji vétsinu neduhi fesit navratem k podstaté véci, k vétsi demokratické
legitimité, odklonem od technického a pragmatického chapani demokracie a od vlivu elit.
Tito kritici vidi feSeni ve vétsim zapojeni nejen lidu, ale hlavné lidi, at uz v podobé anket,
participativniho rozpoctovani nebo malych lidi.

Tyto a dal$i metody maji podle politologti vyvazit ,nedostatky zastupitelské demokracie,
jimiz jsou zejména politickd nerovnost (ve smyslu moznosti ovlivnéni politickych vystupt)
a chybéjici obcanské ctnosti, ¢i l1épe feceno demokraticky charakter obcanti, nutny k preziti

Mikoldskova, Participativni rozpoctovdni jakoZto ndstroj participativni demokracie v CR: ptipadovd studie
participativniho rozpoctu v Meéstské ¢dsti Praha 5 (diplomova prace, AMBIS vysoka $kola 2020) 48, <https://
is.ambis.cz/th/os3uv/> navstiveno 7. ¢ervna 2025.

12Viz napt. anketa k moznému navyseni plateb za parkovaci opravnéni na Praze 7. Blize k tomu A L Hejduk,
‘Lidé na Praze 7 v anket¢ odmitli zdrazeni parkovného v modrych zénach’ (iDNES.cz, 8. ¢ervna 2024), <https://
www.idnes.cz/praha/zpravy/parkovani-praha-7-modra-zona-zdrazeni-referendum.A240608_192711_praha-
zpravy_bors> navstiveno 6. Cervna 2025.

13 Sona Kukuckova and Monika Polachova, “The Impact of the D21 Method and Its Modification on Citizens’
Participation in Participatory Budgeting: The Case of the Czech Republic’ (2021) 21(2) Slovak Journal of Political
Sciences 117.

1Byt jisty zdjem zde je, zdlraznil bych napf. praci Petry Guasti, pfestoze i ta se zaméfuje na mezinarodni obzor.
Napt. v tomto ¢lanku na participativni modely v némeckém Frankfurtu a Miinsteru. Petra Guasti and Bernhard
Geissel, ‘Claims of Representation: Between Representation and Democratic Innovations’ (2021) 3 Frontiers in
Political Science Article 591544, <https://doi.org/10.3389/fp0s.2021.591544> navstiveno 6. Cervna 2025. Jisté je
pak potieba zminit teoretickou praci Maridna Sekerdka, viz Marian Sekerak, Modely a teorie demokracie (Brno
Centrum pro studium demokracie a kultury 2021) 167.

158 merdova (n 94) 80.
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demokracie; shrnout je Ize pod hlavickou tzv. participativniho inzenyrstvi.'*¢ Hlavni vyhodou
je pfitom samotna deliberace.

Deliberace podle mnohych autorti predstavuje autenti¢téjsi a normativné prisnéjsi vyklad
demokracie nez liberalni zastupitelska demokracie.'” Muze odrazet vice pohledt na véc
a zohlednovat rtiznorodé;jsi vychodiska. Deliberativni demokracie miize také posilit diivéru
obc¢ant v politiku jako takovou a na druhé strané tedy snizit miru cynismu a nedivéry vaci
institucim.

Predpokladd se také, ze vétsi participace mize snizit socioekonomické nerovnosti, a tim
podporit politickou rovnost a nasledné i stabilnéjsi demokracii. Md tak vést k vétsi mire
ochoty k zapojeni vefejnosti."'® Ta je navic podle nékterych vyzkumt ochotna si nazory
skute¢né tvorit na zakladé vécné argumentace.'” Lidé jsou prosté ochotni se pfi deliberaci
usebrat mnohem vice nez v bézném rozhodovani.'*’

Participace ma mit i vychovny tcinek na obcany."”' Je také jednim z klicovych prostredkad,
ktery ma umoznit roz$ifeni on-line demokracie.?* Ostatné nova technicka ¢i technologicka
feSeni jdou s roz$ifovanim participace ruku v ruce - at uz je to koncept tzv. smart cities, ¢i
uzivani blockchainu.'”® Samoziejmé se v této souvislosti hovoiii o umélé inteligenci.'**

Yves Sintomer zdiiraznuje, ze potiebujeme, aby se tato ,télesa“ stala né¢im vice nez
»debatnim mistem®. To se podle néj skute¢né déje s druhou vlnou, ktera oteviela cestu
k jesté dynamictéjsim experimentim.'” Dodava vsak, ze je potfeba malé lidy presnéji
institucionalizovat a pfiznat jim skute¢nou rozhodovaci pravomoc, pouze poradni hlas
podle néj k nicemu nepovede.'* Vyhodou tedy je i akceschopnost.

Obdobné argumentuji i dalsi, ktefi vidi v minipopuli nastroj, jak nahradit druhou komoru.'?’

Napt. by minipopuli mohly rozhodovat v situaci, kdy nebude v parlamentu jasna vétsina
k prijeti nové legislativy. James Fishkin napf. navozuje model, kde by zakon byl pfimo
schvalen pouze dvoutfetinovou vétsinou. Pokud by mél ,pouze® nadpolovi¢ni vétsinu,

116 Cambora and Dufek (n 25) 76.
17 Elstub (n 32) 4.

118 Stephen ] Niemeyer, ‘Scaling Up Deliberative Effects — Applying Lessons of Mini-Publics’ in André Béchtiger
and others (eds), The Oxford Handbook of Deliberative Democracy (Oxford University Press 2018) 386, 387.

"9 Béchtiger and others (n 8) 2.

120 Francesca Polletta and Barbara G Gardner, “The Forms of Deliberative Communication’ in André Bachtiger
and others (eds), The Oxford Handbook of Deliberative Democracy (Oxford University Press 2018) 70, 81.

2 Elstub (n 32) 4.

12K ristina Strandberg and Kjell Gronlund, ‘Online Deliberation’ in André Bachtiger and others (eds), The Oxford
Handbook of Deliberative Democracy (Oxford University Press 2018) 380, 381.

12 Yutong Bai and others, ‘Public Participation Consortium Blockchain for Smart City Governance’ (2021) 9(3)
IEEE Internet of Things Journal 2094.

124 Abeba Birhane and others, ‘Power to the People? Opportunities and Challenges for Participatory Al in
Proceedings of the 2nd ACM Conference on Equity and Access in Algorithms, Mechanisms, and Optimization
(ACM 2022) 1.

125 Sintomer (n 50) 349.
126Tbid., s. 350.
127Fishkin, Random Assemblies for Lawmaking?’ (n 92) 360.
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findlni schvaleni by probéhlo az prostfednictvim minipopuli.’?® Parlamentnimu praktikovi
se nicméné takovy ndvrh patrné libit nebude a pfirozenym protiargumentem bude poukaz
na mozné uplné zablokovani a prohloubeni problému obstrukce.

Existuji navrhy takzvanych zdjmovych paneld, kterych se po feckém vzoru (ho boulomenos)
muze Ucastnit kazdy, kdo ma zdjem (viz vy$e zminované danské konference). Pred takovymto
systémem autofi varuji, kdyz cituji spisovatele Douglase Adamse, ktery poznamenal, ze
lidé, kteti chtéji vladnout lidem, jsou ipso facto lidé, ktefi jsou k tomu nejméné vhodni.'”
Mozna by ale feSenim byl ,,den deliberace®, tedy jeden den v roce, kdy by se po celém staté
organizované diskutovaly ozehavé otazky.'*

Umirnénéjsi autori kladou duiraz na vylepSeni souc¢asného systému, kdy institucionalizace
deliberativnich metod v zakonech, ¢i dokonce v tistavé sice nepovede k nové praxi, ale posili
deliberativni kulturu stavajicich organi.'*!

Toto vSe vSsak ma samozfejmé i odvracenou tvar. Jak uvadi Josef Bernard, zapojenim
nevolenych aktérii do rozhodovani se miize snizovat transparentnost pravomoci, objevuje
se problém odpovédnosti za konkrétni rozhodnuti.'** I zastanci participace uznavaji, Ze se
s ni poji pomérné vysoka naroc¢nost jak ¢asova, tak financ¢ni i personalni.'**

Utastnici deliberace také nemusi byt motivovani skute¢nou touhou participovat a pfispét
k vysledku, ale prosté jen touhou po odméné (dobyvatelé renty)."** V neposledni radé
je nutné zminit urcité riziko, jez lze vyjadrit jako nebezpeci ,vyhry v loterii“'*® Ve velké
spole¢nosti nemusi mit ¢lovék nahodné se ucastnici deliberace v ramci malych lida ,.co
ztratit®, a naopak se muiZe snazit maximalizovat Sanci, ktera se mu jednou za zivot naskytla.
Toto souvisi s otazkou odpovédnosti, jejiz politickou slozku z logiky véci vylosovani zastupci
postradaji. Nemaji totiz korektiv ve své politické strané ¢i frakei, resp. v nutnosti se zpovidat
voli¢iim, prosté v profesiondlnim pojeti vykonu funkce.

S tim se poji i tzv. prvek sebe vybéru (self-selection), tedy situace, kdy si lidé sami urci,
zda se budou malych lida castnit. Vétsina lidi na to totiz patrné nebude mit cas, naladu
¢i prostredky. Tento pripad lze ilustrovat na shromazdéni v Britské Kolumbii, kdy se
z velkého poctu ndhodné vybranych obcant nakonec shromdazdéni zucastnilo jen 161

121bid., s. 371.

2 Thomas Bouricius, ‘Why Hybrid Bicameralism Is Not Right for Sortition’ (2018) 46(3) Politics and Society 435,
445-46.

*James S Fishkin, ‘Deliberative Polling’ in André Bichtiger and others (eds), The Oxford Handbook of Deliberative
Democracy (Oxford University Press 2018) 4.

1 Tiago Pogrebinschi, ‘Deliberative Democracy in Latin America’ in André Bichtiger and others (eds), The
Oxford Handbook of Deliberative Democracy (Oxford University Press 2018) 823, 833.

1327it{ Bernard, “Tradi¢ni a nové modely participace a partnerstvi v mistni verejné spravé: $ance a rizika’ in David
Cermak and others, Spoluprdce, partnerstvi a participace v mistni vefejné spravé: vyznam, praxe, prislib (1* edn,
Sociologické nakladatelstvi 2011) 36, 39.

13 Petr Micka (ed), Metodika participace aneb jak zapojit obéany do rozhodovini (Agora CE 2016) 13. Napi.
Marian Sekerdk pak pridava celou paletu nevyhod, viz Sekerdk (n 115) 190.

34Kong and Levy (n 11) 4.

1% Tom Malleson, ‘Should Democracy Work through Elections or Sortition?’ (2018) 46(3) Politics and Society
401, 404.
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lidi."*¢ Padd tim vs$ak do jisté miry argument vétsi legitimity. Zejména v situaci, kdy tento
efekt vede k nadreprezentaci vzdélanych a podreprezentaci napt. Zen.'” Navic nékteri
autori viibec zpochybnuji vétsi legitimitu deliberativnich postupt. Deliberace miize naopak
legitimitu rozmélnovat, protoze narusuje pfimy vztah obc¢ana a parlamentu (vlady).'*®
Zvlastni deliberativni instituce tak mohou byt dokonce nastrojem vladnouciho aparatu, jak
demokracii umrtvit,”** ptipadné nastrojem ,elit“ ke kontrole statu quo."* Ostatné toho, ze
participace miize jen ,,maskovat“ skute¢nou moc, si byla védoma jiz Sherry R. Arnsteinova.'*!
Takové namitky je nutné brat vazné.

V této souvislosti Ize bohuzel uvazovat také o ur¢ité technokracii primo v procesu deliberace,
jak jsme uvadéli vyse v souvislosti s francouzskou kritikou. Podle nékterych vyzkumd totiz

nakonec u stolu rozhoduje ten, kdo si ,,pfecte” a umi interpretovat casto tisice stranek dlouhé
podklady.'**

Problémem mize byt i konsenzus za kazdou cenu. Tedy situace, kdy je ho dosazeno
»pretla¢enim“ mensinovych argumentti, coz mtize vést i k nechuti k dalsi deliberaci.'*®
Nékteré vyzkumy navic ukazuji, Ze vitézi ne nutné argumenty, ale prosté jen nejcastéji
opakované proklamace.'** To samoziejmé miZe nastat i v klasickych volenych télesech. Tam
ale nesou ¢lenové alespon teoretickou odpovédnost za sva rozhodnuti a také se zde snazime

Y7 oY ¥

nalézt lepsi feseni, takze pokud ma obdobné nedostatky, nevyplati se ho zavadét.

Dalsi kritikou deliberativnich metod mutizeme opfit o vyzkumy, které naznacuji, ze lidi
vlastné demokraticka deliberace ¢i participace nezajima. Nemaji prosté chut tim travit ¢as.'*
Zastanci deliberace precenuji zajem vetejnosti.'*® Proti tomu se v$ak stavi jiné vyzkumy, které
ukazuji, Ze to neni takto jednoduché a zalezi samozfejmé i na podminkdch k deliberaci.'*’

Na rozdil od zastupitelskych sbort by tato télesa méla skute¢né umoznovat konkrétni otazku
prodiskutovat bez pfedem danych nezvratnych politickych pozic. To ma byt pridanou

136 Kubikova (n 55) 37.

137 Smith and Setdld (n 12) 7; Fishkin, ‘Deliberative Polling’ (n 131) 11. Je samoziejmé mozné namitnout, Ze
takovy jev nastava i v klasickych volenych orgdnech. Srovnani by si zaslouzilo samostatnou sociologickou studii.

13 Marit Boker, ‘Justification, Critique and Deliberative Legitimacy: The Limits of Mini-Publics’ (2017) 16(1)
Contemporary Political Theory 19, <https://doi.org/10.1057/cpt.2016.11> navstiveno 4. ¢ervna 2025.

139 Smith and Setéld (n 12) 10.
10 Niemeyer (n 119) 2; Cambora and Dufek (n 25) 93.
141 Arnstein (n 53) 216-244.

2Karen Hébert, ‘Indigenous Spheres of Deliberation’ in André Béchtiger and others (eds), The Oxford Handbook
of Deliberative Democracy (Oxford University Press 2018) 119, 127.

"3 Viz k tomu na prikladu deliberace v Britské Kolumbii, zmifnovaném i vyse. Jirg Steiner, ‘Reflections on
Deliberative Democracy: When Theory Meets Practice’ in André Béchtiger and others (eds), The Oxford
Handbook of Deliberative Democracy (Oxford University Press 2018) 709, 717.

144 Smith and Setéld (n 12) 7.

John R Hibbing and Elizabeth Theiss-Morse, Stealth Democracy: Americans’ Beliefs About How Government
Should Work (Cambridge University Press 2002).

146 Chambers, “The Philosophic Origins of Deliberative Ideals’ (n 23) 13.

7 Michaela A Neblo and others, ‘Who wants to deliberate — and why?’ (2010) 104(3) The American Political
Science Review 566583, <http://www.jstor.org/stable/40863769>. Shrnuti této argumentace viz Elstub (n 32) 10.
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hodnotou minipopuli.’*® Kritici vS§ak bofi i tento predpoklad. Terrill Bouricius pfipomind
terénni vyzkum Brendana Nyhana, ktery poukazoval na to, Ze ¢im informovanéjsi o vécech
vefejnych ucastnici minipopuli jsou, tim je paradoxné diskuze méné raciondlni. Lidé se totiz
jako sportovni fanousci utvrdi sledovanim zprav ve svém svétonazoru a ¢im vice jsou tedy
aktivni, tim hiife se pry svych presvédceni v ramci diskuze vzdavaji. Presvédceni o skute¢nosti
trumfuje samotnou skute¢nost a faktické pripominky jsou tedy casto obtiznéjsi mezi lépe
informovanymi lidmi s ndzorem nez mezi lidmi, ktefi se o dané téma dosud zajimali jen
povrchné. Diskuze tedy nemusi viibec v takovém rozpolozeni vést ke kyzenym zavértim.'*
Miize se podobat diskuzi v ¢isté politickém télese. Navic podle nékterych vyzkum ucastnici
deliberace spie vychazi ze svych osobnich zkusenosti a svych ,pfibéhti“ nez z odbornych
podkladt.™ Neplati tedy argument o ,,racionalnéjsi“ debaté.

Podle nékterych autort je tedy vize deliberace vlastné prilis idealistickd a ignoruje pravidla,
podle kterych funguje politika a moc."”! Napt. Ian Shapiro fika, ze bychom méli s deliberaci
skoncovat, politika je podle néj prosté¢ o zajmech a moci.’** S tim nelze plné souhlasit,
politika je vzdy i axiologicka, musi v§ak umoznovat hodnoty dlouhodob¢ prosazovat a nést
za to i patficnou odpovédnost.

Stejné jako mnoho lidskych idedld a témér vSechny demokratické idedly jsou idealy,
které ozivuji deliberativni demokracii, aspiracni - tedy idealy, kterych nelze v praxi plné
dosahnout, ale které poskytuji standardy, k nimz je tfeba smérovat pfi zachovani vsech
ostatnich podminek.'*?

Zavér

V prvé radé je potfeba poznamenat, Ze nikde na svété neexistuje politicky a ustavni
systém postaveny zcela ¢i prevazné na modelech deliberativni, ¢i dokonce participativni
demokracie. Jak zdtiraznuji Robert Goodin a John Dryzek, i tam, kde se néjakym zptisobem
participativni nastroje vyuzivaji, bézné instituce zastupitelské demokracie obvykle ztistavaji
svrchované, takze do nich tyto mechanismy pouze vstupuji.'** Neexistuje tedy zatim zadny
osvédceny ustavni ani zakonny zaklad pro tyto koncepty.

Existuje v8ak teoreticky potencial dalsiho rozvoje téchto konceptt. Ten mtize byt podporen
i nové dostupnymi technickymi fesenimi v digitalni éfe.'> Je nepochybné, ze se nejriznéjsi
deliberacni ¢i participa¢ni nastroje stale Castéji prosazuji i pres prekazky, které jim systém

1“8 Sintomer (n 50) 344.

49 Bouricius (n 130) 437.

150 polletta and Gardner (n 121) 6.
191 Bachtiger and others (n 8) 18.

132Tan Shapiro, ‘Enough of Deliberation: Politics Is about Interests and Power” in Stephen Macedo (ed), Deliberative
Politics: Essays on Democracy and Disagreement (Oxford University Press 1999) 28-38.

13 Béchtiger and others (n 8) 3.

54 Robert E Goodin and John S Dryzek, ‘Deliberative Impacts: The Macro-political Uptake of Mini-Publics’
(2006) 34(2) Politics & Society 219-244, 219-20.

153Yun Bai and others, ‘Public Participation Consortium Blockchain for Smart City Governance’ (2021) 9(3) IEEE
Internet of Things Journal 2094-2108.
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ptirozené klade. Nicméné pravé rostouci prakticka rozsifenost téchto participa¢nich kanala
vede nékteré autory k tvrzeni, Ze dochdzi k revitalizaci participativni teorie prostfednictvim
politické praxe.'*® Prosté nenaplnuji oc¢ekavani.

Autoii The Oxford handbook of deliberative democracy presto proklamuji své presvédceni,
ze deliberativni demokracie poskytuje nejlepsi nadéji, jak celit nedostatkiim demokracie,
a také predstavuje zasadni odpovéd na autoritaisky populismus a postpravdivou politiku.
Deliberativni demokracie je podle nich totiz zalozena na idealu, v némz se lidé na zakladé
rovného postaveni a vzajemného respektu schazeji, aby diskutovali o politickych otazkach,
s nimiz se potykaji, a na zdkladé téchto diskusi rozhoduji o zalezitostech, které pak ovlivni
jejich zivoty."”” Nelze v$ak tento pojem spojovat toliko s rtiznymi aktivistickymi panely ¢i
malymi lidy."”* Ambice jsou vétsi.

I presto politologové Manon Loiselova a Nicolas Rio nedavno sepsali vyzvu k ukonceni
falesnych slibti participativni demokracie. V dobé, kdy je prikaz participace vnucovan od
nejmensi venkovské obce az po nejvyssi vladni trovné, je podle nich vice nez kdy jindy nutné
o ném diskutovat. Musime prozkoumat falesné sliby, abychom mohli vymyslet jiné zptsoby
demokratizace vefejného déni.'* Ostatné slavny plakat z dob francouzskych protestii v roce
1968 deklaroval: ,,je participe, tu participes, il participe, nous participons, vous participez...
ils profitent,“ neboli ,ja participuji, ty participujes, on participuje, my participujeme, vy
participujete... oni profituji.“'*

Meéli bychom se tedy mozna soustredit vice na deliberaci v klasickych institucich nez pridavat
instituce s nejistym vysledkem a vlivem.'!

156 Cambora and Dufek (n 25) 76.
197 Béchtiger and others (n 8) 2.
158 Béchtiger and others (n 8) 13.
1% oisel and Rio (n 82).

160Z francouzského plakatu ,, Atelier Populaire®, kvéten 1968. Registracni ¢islo E.784-2003 ve sbirkach Victoria &
Albert Museum. Citovano podle Abeba Birhane and others, ‘Power to the People? Opportunities and Challenges
for Participatory AI’ in Proceedings of the 2" ACM Conference on Equity and Access in Algorithms, Mechanisms,
and Optimization (Association for Computing Machinery 2022) 1-8, 2.

11 Smith and Setéld (n 12) 9.
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Abstrakt

Tento c¢lanek se zabyva pozitivnimi zavazky statu k ochrané nabozenského citéni, a to ve
svétle kauzy Dominika Duky. Tedy zejména tim, zda statu viibec vyplyva néjaky pozitivni
zévazek k této ochrané z Umluvy o ochrané lidskych prav. Vysledky tohoto zjisténi jsou
pak aplikovany na predstaveny pripad Dominika Duky proti brnénskym divadlim. Nejprve
se ale ¢lanek zabyva tim, zda ochrana nébozenského citéni spada pod ¢l. 9 Umluvy, nebo
limita¢ni klauzuli ¢l. 10 odst. 2 Umluvy a zda viibec néjaké pravo na ochranu ndbozenského
citéni existuje. Na konci jsou pak predstavena ustanoveni ¢eského pravniho fadu, kterymi
Ceska republika miize naplhovat své pozitivni zdvazky k ochrané nabozenského citén.

Kli¢ova slova: ochrana nabozenského citéni, pozitivni zavazek statu, Dominik Duka,
Evropsky soud pro lidskd prava, Evropska tumluva o ochrané lidskych prav, blasfemie

Abstract

This article examines the positive obligation under the European Convention on Human
Rights to protect religious feelings in the light of the case of Dominik Duka. In particular,
it examines whether the state has a positive obligation under the European Convention
on Human Rights in this area. The result is subsequently applied to the case of Dominik
Duka against the Brno theatres. First, however, the article considers whether the protection
of religious feelings falls under Article 9 of the Convention or under the limitation clause
of Article 10(2) of the Convention, and whether there is a right to protection of religious
feelings at all. Finally, it presents the provisions of Czech law by which the Czech Republic
can fulfil its positive obligations to protect religious feelings.

Keywords: protection of the religious feelings, positive obligation of the state, Dominik Duka,
European Court of Human Rights, European Convention on Human Rights, blasphemy
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Uvod

»The Islamic humanism criteria cannot [...] resist the dialectic materialist criticism that we
learnt by heart, became accustomed to. Islam is a type of Eastern despotism and may be
considered only as one of the modifications of despotism. Islam would never transform into
a moral imperative in Europe; it is incapable of that. Although it was carried as a coffin on
the shoulders of the Ottoman Empire throughout Europe, no place was found to put it down.
It was again brought and placed in the East, in the direction of Mecca. A man worshipping
Jesus Christ would never give any consideration to the Prophet Muhammad. In comparison
with Jesus Christ, the father of war fatwas the Prophet Muhammad is simply a frightful
creature. At best, Islam would advance in Europe with tiny demographic steps. And maybe
there would be a country in which Islam would be represented by a few individuals or
terrorists living incognito.“!

Vyse citovany uryvek je ¢ast ¢lanku s nazvem ,Evropa a my, ve kterém azerbajdzansky
publicista srovnava islam s evropskymi hodnotami, za coz byl odsouzen ke ¢tyfem letiim
odnéti svobody. Jedna se o jeden z mnoha pfipadd, kdy se v nedavné dobé v zemich Rady
Evropy dostalo do konfliktu pravo na svobodu projevu a pravo na ochranu ndbozenského
citéni. Nabozenské presvédceni se tyka vztahu clovéka k metafyzi¢nu a diky tomu ovliviiuje
ty nejintimnéjsi pocity ¢lovéka, pricemz utok na né pak muze zpiisobit nepfiméfené silny
a tézko napravitelny $ok.? Z téchto dtivodi jsem se rozhodl zabyvat tim, zda Evropska tmluva
o ochrané lidskych prav (dale jen jako ,,Umluva“) obsahuje pozitivni zdvazek smluvnich
sttt chranit ndbozenské citéni, a to v kontextu pripadu Dominika Duky proti brnénskym
divadlim. Pravé pripad Dominika Duky je dtikazem toho, ze pravo na svobodu projevu
a pravo na ochranu nédbozenského citéni se mohou dostat do vzjemného konfliktu i v Ceské
republice.

Clanek ma tedy odpovédét na otdzku, zda z judikatury Evropského soudu pro lidské prava
(dale jen jako ,,ESLP®) vyplyva statu pozitivni zavazek chranit nabozenské citéni véricich,
a za tim ucelem omezovat svobodu projevu, a to s ohledem na nedavno probéhly pripad
Dominika Duky proti brnénskym divadltim. V tomto ¢lanku se zabyvam pouze pozitivnimi
zévazky vychazejicimi z Umluvy.

Clanek je tematicky rozdélen do 3 sekci, pri¢emz v prvni sekci se nejprve zaméfuji na
otazku, zda v pripad¢, ze soud dospéje k zavéru, ze byla porusena ochrana nabozenského
citén{ véficich, se jedna o porugeni ¢l. 9 Umluvy, nebo o legalni a legitimni omezeni svobody
projevu dle ¢l. 10 odst. 2 Umluvy. Poté jiz hleddm odpovéd na otézku tykajici se existence
pozitivnich zavazk statu k ochrané nabozenského citéni véricich. V druhé sekci predstavuji
ptipad Dominika Duky proti brnénskym divadlim s ohledem na pozitivni zavazky statu
zjisténé drive. V posledni sekci jsou pak predstavena ustanoveni ceského pravniho radu,
kterymi mtize Ceskd republika napliiovat své pozitivni zavazky k ochrané néboZzenského
citéni, a to v¢etné prostredkit mimopravnich.

1'Viz rozsudek Evropského soudu pro lidskd prava Tagiyev a Huseynov proti Azerbajdzdnu App no 13274/08
(ECtHR, 5. 3. 2020), $8.

2Benatska komise, Report on the Relationship between Freedom of Expression and Freedom of Religion: The Issue
of Regulation and Prosecution of Blasphemy, Religious Insult and Incitement to Religious Hatred (Rada Evropy
2008) 12.
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Téma tohoto ¢lanku lze povazovat stale za velmi aktudlni v kontextu souc¢asného svéta, kde
narustd netolerance a extremismus. Je také predmétem debat a kontroverzi v politickém,
socialnim i medidlnim prostoru. Najit hranici mezi svobodou projevu a ochranou
nabozenského citéni je pro soudy na narodni i nadnarodni trovni velkou vyzvou dilezitou
pro zachovani socialniho smiru ve spole¢nosti. V pripadé, Ze by nabozenské citéni chranéno
nebylo, nebo by bylo chrdnéno nedostate¢né, mohlo by to vést k polarizaci spole¢nosti,
rozdmychavani nenavisti a naslednym konfliktim mezi jednotlivymi spolecenskymi
skupinami. Naopak prilisné omezeni svobody projevu by zase vedlo k cenzufe a omezeni
pluralismu nazord, ktery pomaha spolecnosti se rozvijet a posouva ji dopredu.

Tento ¢lanek vznikl na zékladé diplomové prace s ndzvem ,,Ochrana nabozenského citéni
jako pozitivni zavazek statu®, ktera byla uspé$né obhdjena pod vedenim pana Ing. Mgr.
Jaroslava Benaka, Ph.D., na Pravnické fakulté Masarykovy univerzity v akademickém roce
2023/2024.

1. Ochrana nabozenského citéni v judikature ESLP

Odpovéd na zvolenou otazku je tfeba hledat primarné v judikatute ESLP, pficemz v ramci
reSerse judikatury jsem dohledal celkem 19 rozhodnuti’, ve kterych se resi konflikt svobody
projevu s nadbozenskym citénim. Tato rozhodnuti byla vyhledavana zejména v databazi
HUDOQC, déle pak pres ¢eské pravni servery, které jiz také obsahuji néktera rozhodnuti
ESLP (zejména server CODEXIS), a také server eslp.justice.cz. Vyhledavana byla rozhodnuti
k &. 9 a ¢l. 10 Umluvy, a to se zadanim klicovych slov jako ,positive obligation®, ,duties
and responsibilities®, ,religious feelings®, ,freedom of expression®, ,religious sensitivities” atd.,
pri¢emz v $ir§im vybéru mi ztstalo priblizné 200 rozhodnuti, které jiz zbyvalo vytfidit podle
skutkovych okolnosti jednotlivych pfipadii. Zameérné jsem nehledal odmitava rozhodnuti
Evropské komise pro lidska prava, protoze Evropska komise pro lidska prava zpravidla
nedovozuje pozitivni zavazky statti v odmitavych rozhodnutich, a¢ i néktera tato rozhodnuti
jsou po skutkové i pravni strance zajimava.*

1.1 CL 9 nebo ¢l 10 odst. 2 Umluvy?

P1i reSersi judikatury jsem dospél k zavéru, Ze v naprosté vét§iné posuzovanych pripadu se
jednalo piedeviim o situace, v nichz stézovatelé u ESLP namitali porugeni ¢l. 10 Umluvy,
tedy prava na svobodu projevu, a ochranu nabozenského citéni namital az nasledné stat
jako duvod, pro¢ byl stézovatel na své svobodé projevu omezen, tedy jako legitimni divod
omezeni ve smyslu ustanoveni ¢l. 10 odst. 2 Umluvy.

Nejen u odborné verejnosti se rozvinula diskuze, zda v pripadé, Ze soud uzna, ze byla

*Jednd se o rozhodnuti: Otto-Preminger-Institut proti Rakousku; I. A. proti Turecku; Wingrove proti Spojenému
kralovstvi; Ibragim Ibragimov a ostatni proti Rusku; E. S. proti Rakousku; Giindiiz proti Turecku; Rabczewska
proti Polsku; Gachechiladze proti Gruzii; Sekmadienis Ltd. proti Litvé; Murphy proti Irsku; Klein Proti Slovensku;
Tagiyev a Huseynov proti Azerbajdzanu; Giniewski proti Francii; Aydin Tatlav proti Turecku; Kokkinakis proti
Recku; déle poté Leyla Sahin proti Turecku; S.A.S. proti Francii; Choudhury proti Spojenému krélovstvi; Supreme
Holy Council of the Muslim Community proti Bulharsku.

*Viz napt. Dubowska a Skup proti Polsku App no 33490/96, 34055/96 (ECtHR, 18. 4. 1997).
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porusena ochrana nabozenského citéni véficich, se jedna o poruseni ¢l. 9 Umluvy nebo
o legdlni a legitimni omezen{ svobody projevu dle ¢l. 10 odst. 2 Umluvy.

Odpovéd na vyse nastinénou otdzku neni jednotna u odborné vefejnosti, ale ani v soudnich
rozhodnutich, a to jak na mezinarodni trovni, tak i na té tuzemské. Ustavni soud v nize
predstaveném pripadu Dominika Duky proti brnénskym divadlim uvedl, Ze ,zdsah do
ndbozZenského citéni jako soucdsti naboZenské svobody Ize subsumovat pod ochranu osobnosti,
resp. diistojnosti cloveka. Z hlediska Listiny i tistavnépravni nauky patii popsany pravni stav
do sféry ochrany prav a svobod druhych (¢&l. 17 odst. 4 Listiny [...]).“> Podle Ustavniho soudu
je tak zasah do nabozenského citéni soucasti limita¢ni klauzule svobody projevu.

Nejvyssi soud naopak v téze véci podradil ,,prdavo nebyt vystaven projeviim hrubé urdZejicim
nabozZenské citéni, predevsim pokud by se jednalo o cileny atak, [...] za soucdst svobody
vyznani [...]“°. Nejvyssi soud tak dovodil, Ze pod pravo na svobodu vyznani spada také pravo
nebyt vystaven projeviim hrubé urazejicim nabozenské citéni, a to na zakladé komentare
k Listiné.” Jak ale upozornila Karolina Michkova, tento komentar k ,,ochrané ndabozenského
citéni vychdzi z rozsudku ESLP ve véci Kokkinakis proti Recku. [...] Dany rozsudek se ale
nezabyval rozporem mezi svobodou projevu a svobodou vyzndni, nybrz trestnim postihem
proselytismu a s tim spojenym zdsahem do svobody vyznadni. Pravo na ochranu ndbozenského
citéni v rozsudku viibec nehrdlo roli a ani v ném neni zminéno. Prestoze tedy v rozsudku
Kokkinakis proti Recku ESLP #ikd, Ze vefejnd moc miize v nezbytném rozsahu omezit projevy,
které jsou rusivé viici nabozenskym presvédcenim, jednd se o tiplné jiny kontext, nez jaky je
prezentovdn v komentdri. Zavér o zahrnuti prava na ochranu ndaboZenského citéni do Listiny
tedy vychdzi z vratkého podkladu.“® Vyse uvedenym ale Nejvys$si soud zaradil pravo na
ochranu nabozenského citéni do Listiny.’

ESLP ve svém pristupu také neni konzistentni. V rozsudku Otto-Preminger-Institut proti
Rakousku, ktery byl prakticky prvni svého druhu podradil ochranu nabozenského citéni
pod ¢l. 9 Umluvy. ESLP totiz v tomto rozhodnuti tekl, Ze ,,provokativni zobrazovdni predméti
ndbozenského uctivini lze opravnéné povazZovat za poruseni respektu k ndboZenskému citéni
véFicich, tak jak je garantovdno ¢l. 9 Umluvy; a takové zobrazovani Ize povazovat za zlovolné
porusovdni ducha tolerance, které musi byt rovnéz rysem demokratické spolecnosti. Umluva
musi byt vykladana jako celek [...].“"°

Toto rozhodnuti je viak pravé kviili podfazeni ochrany ndbozenského citéni pod ¢l. 9 Umluvy
predmétem casté kritiky. ESLP sice podradil toto pravo pod ¢l. 9 Umluvy, ale v rozhodnuti
neupiesnil, jak presné se ¢l. 9 Umluvy uplatni. Z ¢&l. 9 totiz vyplyva, ze jsou chrénény dva
odlisné zajmy, a to 1) svoboda mysleni, svédomi a nabozenského vyznani a 2) svoboda
projevovat navenek své mysleni, svédomi a nabozenské vyznani. Peter W. Edge pak uvadi,

5Nalez Ustavniho soudu ze dne 4. 9. 2022, sp. zn. II. US 2120/21, § 61.
®Rozsudek Nejvyssiho soudu ze dne 28. 4. 2021, sp. zn. 25 Cdo 1081/2020, 7.

7Karolina Michkovd, ‘Omezovani svobody projevu jako pozitivni zavazek statu k ochrané nabozenského citéni’
(diplomova prace, Masarykova univerzita, Pravnicka fakulta 2022) 58.

8Ibidem, 58.
°Ibidem, 58-60.

"Volny preklad rozsudku ESLP Otto-Preminger-Institut proti Rakousku App no 13470/87 (ECtHR, 20. 9. 1994)
§ 47.
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ze ,pokud toto pravo nebyt urdZen na svém ndbozZenském citéni predstavuje svobodu myslen,
cozZ se zda byt nejvice slucitelné s ohledem na pasivni povahu prava, pak se z hlediska ¢l. 9
jednd o absolutni pravo, které nemiiZe byt omezeno na zdkladé rozhodnuti soudu.“'' Zaroven
ale upozornuje, ze ESLP v tom samém rozhodnuti pfipustil, ze ,,[k]/do se rozhodne vyuZit
své pravo na svobodny projev ndbozenského vyzndni, nemiiZe ocekdvat, Ze se nestane obéti
néjaké kritiky. Musi tolerovat a akceptovat odmitnuti svého ndboZenského presvédceni jinymi,
a dokonce i propagovini doktrin neptdatelskych k jeho vite [...], ¢imzZ se z tohoto préva stava
pravo omezitelné.'

Jiz v tomto rozhodnuti disentujici soudci namitali neexistenci tohoto prava v Umluvé, tedy
ze by toto pravo bylo souéasti ¢l. 9 Umluvy.”® Dle nich totiz ,,Umluva nezarucuje prdvo na
ochranu naboZenského citéni. Presnéji feceno, takové pravo nelze odvodit z prava na svobodu
nabozZenského vyzndni, které ve svém diisledku zahrnuje pravo vyjadrovat kritické ndzory na
ndbozenské ndzory jinych osob.“™ Disentujici soudci nicméné pripustili, Ze citéni véficich
mize byt do urcité miry chrénéno i Umluvou samotnou.®

V dalsich piipadech tykajicich se stejné materie jiz ESLP operuje s limita¢ni klauzuli ¢l. 10
Umluvy, a nikoli primérné s pravem podle ¢l. 9 Umluvy, a¢ ho &asto zminuje.'® Piikladem
muze byt napf. nejnovéjsi rozhodnuti ESLP tykajici se této problematiky, a to rozhodnuti
Rabczewska proti Polsku nebo E.S. proti Rakousku, kde v obou pripadech ESLP shodné
uvedl, ze ,napadeny zdsah sledoval cil chrdnit ndbozZenské citéni, coz odpovida ochrané prav
ostatnich ve smyslu ¢l. 10 odst. 2 Umluvy [...].“V, 18

Ani odborna vefejnost se pi hleddni odpovédi na tuto otazku neshodne. Dle nékterych pravo
na ochranu nabozenského citéni neexistuje jako pravo samo o sobé dle ¢l. 9 Umluvy, nybrz je
soucdsti limita¢ni klauzule ¢l. 10 odst. 2 Umluvy." Prévo nebyt urdzen ve svém nabozenském

" Peter W. Edge, “The European Court of Human Rights and Religious Rights’ (1998) 47 The International and
Comparative Law Quarterly 3, 682.

2Ibidem; Otto-Preminger-Institut proti Rakousku App no 13470/87 (ECtHR, 20. 9. 1994) § 47.

B Karolina Michkovd, ‘Ochrana nabozenského citéni po cesku: pripad Duka a jeho dopady na ochranu
nébozenského citéni v Ceské republice’ (2022) 30 Casopis pro prdvni védu a praxi 4, 745-746.

! Spole¢né disentni stanovisko soudcti Palm, Pekkanen a Makarczyk v Otto-Preminger-Institut proti Rakousku
App no 13470/87 (ECtHR, 20. 9. 1994) § 6.

1*Eva Hauksdottir, ‘Restricting Freedom of Expression for Religious Peace: On the echr’s Approach to Blasphemy’
(2021) European Conventionon HumanRights Law Review<https://brill.com/view/journals/eclr/2/1/article-p75_75.
xml?language=en&srsltid=AfmBOorKdSmyzlUwyoVrDreimydbpXreNO2VbtQGRvp7fXwHZsA5EZsH &utm>
cit. 29. 4. 2025.

16 Michkova (n 13) 746.

17 Rabczewska proti Polsku App no 8257/13 (ECtHR, 15. 9. 2022) § 55; E. S. proti Rakousku App no 38450/12
(ECtHR, 25. 10.2018) § 41.

¥ Ddle viz napt. Can Yeginsu a John Williams, ‘Criminalizing Speech to Protect Religious Peace? The ECtHR
Ruling in E.S. v. Austria’ (2018) justsecurity.org <https://www.justsecurity.org/61642/criminalizing-speech-
protect-religious-peace-ecthr-ruling-e-s-v-austria> cit. 3. 5. 2025; Murphy proti Irsku App no 44179/98 (ECtHR,
10.7.2003) § 64; E. S. proti Rakousku App no 38450/12 (ECtHR, 25. 10. 2018) § 41.

1 Viz napf. George Letsas, ‘Is there a Right not to be Offended in One's Religious Beliefs?’ in Lorenzo Zucca
and Camil Ungureanu (eds), Law, State and Religion in Europe: Debates and Dilemmas (Cambridge University
Press 2012) 239-240; Stijn Smet, ‘Free Speech versus Religious Feelings, the Sequel: Defamation of the Prophet
Muhammad in E.S. v Austria® (2019) 2015 European Constitutional Law Review 1, 158-170; Emmanouil
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citéni totiz nebylo pfi tvorbé Umluvy nikdy zvazovéno jako samostatné subjektivni pravo
a je az moderni myslenkou, ktera nevychdzi z nabozenskych doktrin. Toto nové pravo je
naopak vysledkem toho, Ze ESLP ustoupil snahdm nékterych ¢lenskych stati obejit svobodu
projevu ve prospéch nabozenského citéni.?® Jeroen Temperman uvadi, Ze ochrana svobody
nabozenského vyznani mize byt legitimnim diéivodem pro omezeni svobody projevu.
Ochrana nabozenského vyznani nicméné neni totéz co ochrana nabozenského citéni.”!
V Ceském pravnim diskurzu se odpovédi na otazku, zda ochrana ndbozenského citéni spada
pod ¢&l. 9 Umluvy, nebo limitaéni klauzuli svobody projevu dle ¢l. 10 Umluvy, také velmi lisi.

Napt. Roman Barinka tvrdi, Ze ,,v demokratické spolecnosti nemd nikdo pravo nebyt urdzen
ve svém ndbozenském citéni znevaZovianim urcité naboZenské doktriny“?. Podle Romana
Barinky tedy zadné pravo na ochranu nabozenského citéni neexistuje. Druhy hrani¢ni
nazor zastava napt. Petr Jiger, ktery nejenze uvadi, ze pravo na ochranu nabozenského
citéni jako samostatné subjektivni pravo existuje, ale podle Petra Jigera je soucasti svobody
nabozenského vyznani dle ¢l. 15 Listiny zékladnich prav a svobod.” Obdobné jako Petr Jager
na tuto problematiku nahlizi i Filip Rieger* ¢i Ivo Telec, ktery fika, Ze ochrana nabozenského
citéni je soucasti svobody vyznani*® K nazoru Romana Barinky se zase vice priklani napf.
Pavel Molek, dle kterého v Umluvé neni pravo na ochranu nabozenského citéni obsazeno.?
Michal Barton pak dochazi k zavéru, Ze ochrana nabozenského citéni spada pod limita¢ni
klauzuli ¢l. 10 odst. 2 Umluvy, a to i s ohledem na judikaturu ESLP.>

Rozli$ovani, zda se jednd o soucast prava dle ¢l. 9 Umluvy, nebo omezeni na zékladé ¢&l. 10
odst. 2 Umluvy, neni Cisté teoretickd zaleZitost, ale md své praktické opodstatnéni. Jak
pripomina Michal Barton, v ptipadé, Ze podfadime pravo na ochranu nabozenského citéni
pod ¢l. 9 Umluvy, bude toto pravo silnégjsi, jelikoz v ptipadé podiazeni pod limitaéni klauzuli
u svobody projevu se vidy jedna pouze o vyjimku z pravidla, ktera musi byt vykladana
restriktivné a takové omezeni musi byt nezbytné v demokratické spole¢nosti.”® Podle
Michala Bartoné tak ,,pfistup naznaceny v rozhodnuti Otto-Preminger-Institut, pojimajici

Bougiakiotis, ‘E.S. v Austria: Blasphemy Laws and the Double Standards of the European Court of Human Rights’
(2018) Constitutional Law Association <https://ukconstitutionallaw.org/2018/11/22/emmanouil-bougiakiotis-
e-s-v-austria-blasphemy-laws-and-the-double-standards-of-the-european-court-of-human-rights/> cit. 29. 1.
2024.

2 Hauksdottir (n 15).

2 Jeroen Temperman, Freedom of Expression and Religious Sensitivities in Pluralist Societies: Facing the
Challenge of Extreme Speech’ (2011) BYULR 3, 734.

2 Roman Barinka, ‘Svoboda projevu versus ndbozensky sentiment druhych aneb co vlastné znamend slovo
Ltolerance“?’ (2007) 2007 Casopis pro prdvni védu a praxi 1, 20.

* Petr Jager, ‘Svoboda mysleni, svédomi a nabozenského vyznani’ in Eliska Wagnerova a kol., Listina zdkladnich
prav a svobod. Komentdr (Wolters Kluwer CR 2012) 380.

2Filip Rigel, ‘Cl. 16 [Prdvo na naboZenské projevy a nezavislost cirkvi na statu]’ in Faisal Husseini a kol., Listina
zdkladnich prdv a svobod (C. H. Beck 2021) 46-48.

»Ivo Telec, ‘Umélec nemd imunitu’ (2018) Prdvni rozhledy 13-14, 463-365.
#Pavel Molek, Zdkladni prdva. Svoboda (Wolters Kluwer 2019) 284.

¥ Michal Barton, Svoboda projevu: principy, garance, meze (Leges 2010) 320-321.
*#Tbidem, 317.
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postih rouhacskych projevii jako ochranu prav dle cl. 9, nebude zjevné Zivotaschopny“®.

Osobné se domnivém, Ze ochrana ndboZzenského citéni nespadd pod rozsah ¢l. 9 Umluvy. CL. 9
podle mého nazoru mifi predevsim na ochranu svobody mysleni, svédomi a ndboZenstvi,
a to jak ve smyslu vnitfniho presvédceni (forum internum), tak zejména jeho aktivniho
vnéjsiho projevu (forum externum). Stat tak ma povinnost pouze zajistit, aby vérici nebyli
pti aktivnim vykonu své svobody vyznani (tedy zejména pii nabozenskych cinnostech)
ruseni, stat jim sam v tomto vykonu nesmi branit a mél by jim vytvorit vhodné prostiedi pro
jeho vykon. V krajnim pfipadé muze stat poskytnout ur¢itou miru ochrany pred zranujicimi
projevy, pokud by tyto projevy fakticky znemoziovaly vykon ndbozenského presvédceni.
Ani v takovych situacich vSak nelze dovozovat existenci samostatného prava na ochranu
nabozenského citéni podle ¢l. 9 Umluvy, ale spise povinnost zabranit faktickému znemoznén{
vykonu tohoto prava. Mam za to, Ze ochrana nabozenského citéni mtize predstavovat legitimni
dtivod pro omezeni svobody projevu podle ¢l. 10 odst. 2 Umluvy, konkrétné v rdmci ochrany
verejného poradku.” Nejde tedy o samostatné zakladni pravo, ale o hodnotu, kterou miize
stat zohlednit pti posuzovani proporcionality zasahu do svobody projevu.

Stat ma sice podle mého nazoru chranit jedince pred projevy, které by byly natolik intenzivni,
ze by mohly redlné odrazovat osoby od vykonu jejich nabozenského presvédceni, ale pouze
tehdy, kdyz projevy dosahuji této intenzity, lze zasah do svobody projevu povazovat za
legitimni. V opa¢ném pripadé by totiz hrozilo neodiivodnéné omezeni vefejné debaty, véetné
debaty ohledné kritiky nabozZenstvi jakozto spolecenského fenoménu. Takova debata vSak
tvori esenci demokratické spole¢nosti, nebot prispiva k formovani nazorového pluralismu
a spolecenskému pokroku.*!

1.2 Pozitivni zavazky k ochrané nabozenského citéni v judikature ESLP

Ac¢ se tedy domnivam, ze pravo na ochranu nabozenského citéni neni soucasti ¢l. 9 Umluvy,
neznamena to, Ze ESLP ve své judikatufe nemutze dovozovat pozitivni zdvazek chranit
nabozenské citéni véricich, a za tim tcelem omezovat svobodu projevu. Naopak stat muize
mit povinnost omezit svobodu projevu z déivodu ochrany verejného poradku, ktery muize
byt predstavovan nabozenskym smirem, a tedy i tim, Ze neni bezdiivodné utoceno na
nabozenské citéni véricich. Svoboda projevu totiz zahrnuje i povinnosti a odpovédnost,
mezi které fadime obecny pozadavek na zajisténi pokojného pozivani prav garantovanych
¢l. 9 Umluvy jeho nositeltm, coz miize znamenat napf. povinnost zdrzet se, jak jen to je
mozné, projevu, ktery je, pokud jde o objekty nabozenského uctivani, bezdivodné uto¢ny
na ostatni a rouhavy.”> Pojdme se tedy podivat na to, jak k pozitivnim zavazkam pristupuje
ESLP ve své judikature.

2 Ibidem, 321.

0 Spole¢né souhlasné stanovisko soudcti Felici a Ktistakis v Rabczewska proti Polsku App no 8257/13 (ECtHR,
15.9.2022) § 3.

1 Spole¢né disentni stanovisko soudcti Palm, Pekkanen a Makarczyk v Otto-Preminger-Institut proti Rakousku
App no 13470/87 (ECtHR, 20. 9. 1994) § 6.

32 Sekmadienis Ltd. proti Litvé App no 69317/14 (ECtHR, 30. 1. 2018) § 74; Murphy proti Irsku App no 44179/98
(ECtHR, 10. 7. 2003) § 65; Klein proti Slovensku App No 72208/01 (ECtHR, 31. 10. 2006) § 47 a nasl.
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Na zakladé analyzy judikatury ESLP jsem dospél k zavéru, zZe urcité pozitivni zdvazky na
ochranu nabozenského citéni véticich podle ¢l. 9 Umluvy statu vyplyvaji, nejsou viak ve
srovnani s jinymi pravy moc obsahlé. Lze jednoduse shrnout, Ze tyto pozitivni zavazky se
zuzuji na pouhou povinnost statu zajistit nabozensky smir ve spole¢nosti, pokojné uzivani
prav dle ¢l. 9 Umluvy a souziti viech ndbozenstvi ve spolecnosti. Z této analyzy taktéz
plyne, Ze staty nemaji obecnou povinnost omezovat svobodu projevu za ucelem ochrany
nabozenského citéni.

ESLP dovodil pozitivni zavazek v pfipadu Otto-Preminger-Institut proti Rakousku®, kdyz
iekl, Ze je ,[...] povinnosti stdtu zajistit pokojné uzivdani prav dle ¢l. 9 Umluvy [...]“*. Jak jiz
bylo ale vyse feceno, ESLP v tomto prakticky prvnim pfipadu tykajicim se stfetu svobody
projevu se svobodu nabozenského vyznani dovodil, Ze nabozenské citéni spada pod ¢l. 9
Umluvy. A¢ dle mého nézoru bylo toto podfazeni nespravné, Ize i z vyse citovaného dovodit
pozitivni zavazek k ochrané nabozenského citéni. Vnitini rozpor, ktery vznikd v mém
tvrzent, ze ochrana ndbozenského citéni nespada pod ¢l. 9 Umluvy a zdroveri Ze stdtu vznika
pozitivni zavazek k ochrané nabozenského citéni z povinnosti zajistit pokojné uzivani dle
¢l. 9, 1ze preklenout argumentaci, Ze ochranu nabozenského citéni sice nelze povazovat za
samostatné pravo chrdnéné ¢l. 9 Umluvy, nicméné nelze opomenout, Ze citlivé zrahovani
nabozenského citéni véricich mtize v krajnich pripadech realné narusit pokojné uzivani
jejich nabozenské svobody, naptiklad prostfednictvim zastrasovani ¢i bezdivodného
vysméchu. V tomto smyslu Ize uvazovat o pozitivnim zavazku statu chranit ndbozenské
citéni, nikoliv jako o autonomnim pravu, nybrz jako o prostiedku zajisténi uc¢inného
a pokojného vykonu nabozenské svobody. Povinnost statu zajistit pokojné uzivani prav dle
¢l. 9 tak muize implikovat zavazek zabranit jednani, které bezprostredné ohrozuje vykon této
svobody, tfeba prave zasahem do sféry hlubokého nabozenského presvédceni.

Pripad Otto-Preminger-Institut proti Rakousku nebyl kritizovan jen z divodu podrazeni
préva na ochranu nébozenského citéni pod ¢l. 9 Umluvy, ale napt. i z diivodu, ze se ESLP
prakticky ztekl své prezkumné pravomoci a az prehnané omezil sdm sebe, a to nejen
s odkazem na doktrinu prostoru pro uvazeni.”” S tim souvisi i skute¢nost, Zze ESLP v daném
pripadé nezohlednil ve své tvaze vSechny rozhodné skutecnosti, kdy naptiklad uplné
opomenul otdzku role a vyznamu nabozenstvi ve spolecnosti, a tedy i otazku, zda film, o néjz
se jednalo, mohl byt schopny podnitit vefejnou diskuzi.*®

Roman Barinka pfipomind s odkazem na odli$né stanovisko soudcti Palm, Pekkanen

a Makarczyk, ve kterém apelovali zejména na princip proporcionality, ze ,[v]zhledem
k tomu, Ze film mél byt promitan v kiné uvddéjicim experimentdlni filmy pro omezené a platici

3V tomto pripadu $lo o to, Ze soukroma rakouska spole¢nost odvysilala film s ndzvem ,Das Liebeskonzil®
Jednalo se o satiricky film, ktery vykresloval biblické postavy velmi odli$nym zptisobem od toho, jak jsou znamy
z Bible, jelikoZ napt. Biih byl vykreslen jako senilni a impotentni statec a Jezi§ Kristus jako ,,mamanek“ s nizkou
inteligenci. Proti stézovateli bylo zahdjeno trestni fizeni, ve kterém byl film zabaven a stéZovatel odsouzen za
znevazovani nabozenskych doktrin.

3 Otto-Preminger-Institut proti Rakousku App no 13470/87 (ECtHR, 20. 9. 1994) § 47.

% Barinka (n 22) 17.

% Lucie Jureckova, ‘Bezdiivodné urazlivy projev dotykajici se nabozenského citéni véficich a zvoleny zptsob
komunikace” (konference Nadéje pravni védy 2022, Plzen, 2023) 175-176, 179-180.
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publikum, jez bylo dopfedu o charakteru filmu informovdno, bylo zajisténo, Ze film nebude
shlédnut velkym poctem divdkii. Navic kazdy, jehoZ ndboZenské citéni mohlo byt filmem
urazeno, mél i nadale svobodu promitdni se neziicastnit a konfrontaci s timto urdazlivym
materidlem se vyhnout. Rakouské orgdany tak mély k dispozici méné restriktivni moznost, jak
zajistit, aby predesly nediivodné urdZce kiestanti, procez jejich opattent, tj. predbézny zdikaz
a konfiskace filmu, nebyla nezbytné nutnd.“*’

V ptipadu Otto-Preminger-Institut proti Rakousku ESLP zaroven fekl, ze ,miize byt
v nékterych demokratickych spolecnostech povaZovdno v zdsadé za nezbytné sankcionovat
nebo preventivné branit nepatticnym titokiim na objekty naboZenského uctivani“*®. Ale ani na
tomto misté nefika pfimo, Ze stat ma pozitivni zavazek chranit nabozenské citéni véricich.
Naopak vyslovné zminén byl pozitivni zavazek statu v ptipadu E. S. proti Rakousku®, kdyz
podle ESLP staty ,majt [...] pozitivni zdvazek podle ¢l. 9 Umluvy zajistit pokojné souziti viech
ndboZenstvi a téch, ktefi nepatii k ndboZenské skupiné, zajisténim vzdjemné tolerance®.
Neni zde sice pfimo zminéna ochrana ndbozenského citéni, nicméné pod povinnost zajistit
pokojné souziti vSech ndbozenstvi a téch, ktefi k Zddné nabozenské skupiné nepatfi, Ize dle
mého nazoru ochranu ndbozenského citéni podradit. Domnivam se tak pravé z divodu,
ze projev ohrozujici nabozenské citéni véficich, ktery presahne unosnou miru intenzity,
narusuje i vzajemnou toleranci, a tedy i vzajemné souziti nabozenskych skupin a pripadné
i téch, ktefi k zadné nabozenské skupiné nepatii. Stat tak ma povinnost zasahnout v pripadé,
kdy je ndbozenské citéni zranovano takovym zpusobem, Ze znemoznuje ¢i omezuje pravo
na vykon svobody vyznani.*

ESLP nicméné v pripadu E. S. proti Rakousku postupoval téméf identicky jako v pripadu
Otto-Preminger-Institut proti Rakousku, dospél k prakticky stejnému zavéru a pouzil
i podobnou argumentaci. Vcelku logicky pak v pfipadé, ze je dle velké casti odborné
vefejnosti pripad Otto-Preminger-Institut proti Rakousku prekonan, bylo velké kritice
podrobeno i toto rozhodnuti.*? Lze se tak ptat, zda bylo vhodné, aby ESLP poskytl Rakousku
opét tak Siroky prostor pro uvazeni s ohledem na skute¢nost, Ze obecné tendence v Evropé
mifi spi$e k dekriminalizaci blasfemie. Dale se v odbornych kruzich diskutuje o tom, zda
nebyl tento prostor pro uvazeni natolik velkorysy, Ze vyluc¢oval jakykoli smysluplny prezkum
ze strany mezinarodniho soudu®, a zda takovy pfistup ESLP neimérné nezvysuje nejistotu

7Barinka (n 22) 17; Spole¢né disentni stanovisko soudcti Palm, Pekkanen a Makarczyk v Otto-Preminger-Institut
proti Rakousku App no 13470/87 (ECtHR, 20. 9. 1994) § 9.

38 Otto-Preminger-Institut proti Rakousku App no 13470/87 (ECtHR, 20. 9. 1994) § 49.

¥V tomto piipadu byla stézovatelka rakouskymi soudy odsouzena za znevazovani ndbozenskych doktrin
podle § 188 rakouského trestniho zdkoniku, kdyz poradala kurzy pro vefejnost s nazvem ,,Zakladni informace
o0 isldmu® V rdmci téchto semindft znevazovala osobu Mohameda a opakované ho oznacila za pedofila, protoze
uzavrel manzelstvi s Aishou, kdy?z ji bylo Sest let.

E. S. proti Rakousku App no 38450/12 (ECtHR, 25. 10. 2018) § 44.

“ European Court of Human Rights, ‘Guide on Article 9 of the European Convention on Human Rights -
Freedom of thought, conscience and religion’ (2024) ECtHR <https://ks.echr.coe.int/documents/d/echr-ks/
guide_art_9_eng> cit. 25. 4. 2025, 94.

“Yeginsu a Williams (n 18).
“Ibidem.
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ohledné hranic svobody projevu.* Cim §irsi prostor pro uvézeni totiz ESLP poskytne, tim
se zvysuje $ance, Ze vnitrostatni organy posoudi pripad Spatné, a to bez nasledné kontroly
ESLP, ktery se své pravomoci vzdava s odkazem na prostor pro uvazeni.*

Tento rozsudek byl mimo jiné kritizovan i za pouziti konceptu hodnotovych soudii, kde ESLP
oproti své vcelku konstantni judikatufe, zalozené na rozhodnuti Lingens proti Rakousku,
rozsitil hodnotové soudy, které musi mit alespon ¢aste¢né skutkovy zaklad, o dalsi hledisko,
a to objektivni a nestranné vyjadreni, coz dle mnohych popira samotnou podstatu koncepce
rozlidovani hodnotovych soudii a skutkovych tvrzeni. A¢ ESLP v tomto rozsudku dovodil
pozitivni zavazek k ochrané nabozenského citéni, nelze pominout ani to, Ze dle mnohych je
pristup ESLP k ochrané nabozenského citéni prili§ siroky a ohrozuje svobodu projevu jako
takovou,* kdy se Evropa stale hloubéji propada do netolerantniho klima, které stale vice
a vice potlacuje svobodu projevu.”’

Pozitivni zavazky pak ESLP potvrdil napt. v rozhodnuti Rabczewska proti Polsku®, kde
dovodil, ze ,,[n]ebylo prokdzino, Ze zdsah v projedndvané véci byl v souladu s pozitivnimi
zdvazky statu dle ¢l. 9 Umluvy nezbytny k zajisténi mirového souZiti ndboZenskych
a nendbozenskych skupin a jednotlivcii pod jeho jurisdikci zajisténim atmosféry vzdjemné
tolerance™®. Také vyslovné zminil, Ze stat by mél vzdy komplexné posoudit $irsi kontext
daného projevu a peclivé vyvazit pravo na svobodu projevu s pravy ostatnich na ochranu
jejich nabozenského citéni a zachovani nabozenského miru ve spole¢nosti.” Jak jsem jiz
uvedl vyse, v ptipadu E. S. proti Rakousku a Rabczewska proti Polsku ESLP také vyslovné
potvrdil, Ze ochrana nabozenského citéni spadd pod limita¢ni klauzuli svobody projevu
a neni soucdsti prava na svobodu vyznani.

V ptipadu I. A. proti Turecku® ESLP dle mého nazoru dovodil pozitivni zavazek chranit
nabozenské citéni véricich implicitné, kdyZ se o pozitivnich zavazcich vyslovné nezminil.
Pozitivni zavazek vSak dovodil v kontextu omezeni svobody projevu, kdyz rekl, ze ,,vykon
svobody projevu zahrnuje i povinnosti a odpovédnost. Mezi né lze v kontextu ndbozZenské

4 Hauksdottir (n 15).

an

*John G. Wrench “Balancing" Free Expression and Religious Feelings in E.S. v. Austria: Blasphemy by Any
Other Name?’ (2020) Case Western Reserve Journal of International Law 52, 750.

“Viz napt. Hauksdottir (n 15).
“7Wrench (n 45) 737, 747.

8V tomto ptipadu byla popularni polska zpévacka odsouzena za spachani trestného ¢inu urdzky nabozenského
citéni podle ustanoveni § 196 polského trestniho zdkoniku. V rozhovoru pro polsky zpravodajsky web totiz
uvedla, Ze sice véfi ve vy$§i moc a Ze biblicka poselstvi maji dilezitou hodnotu, ale Ze v Bibli popsané udalosti
nemaji oporu ve védeckych zjisténich. K tomu dodala, Ze ji presvédcily spise védecké spisy nez ,,spisy nékoho, kdo
se zridil pitim vina a koutenim néjaké travy*, ¢imz myslela ,,vSechny ty chlapky, kteri psali ty neuvéfitelné biblické
pribéhy*.

* Rabczewska proti Polsku App no 8257/13 (ECtHR, 15. 9. 2022) § 64.

*Tbidem.

'V tomto pripadu byl pfedmétem sporu roman spisovatele Abdullaha Rizy Ergiivena s ndzvem ,Zakazané
fraze®. Autor v ni vyjadiuje své nazory zejména na teologické otazky. Kritizuje viru, zptsob Zivota v Turecku
anabozenské myslenky. Kniha dale obsahuje pohrdani Prorokem a virou v Boha podle islimu. Viru a ndbozenstvi
dale oznacuje pouze za ,obskuritu, poustni fatu morgdnu, primitivai myslenku a ndboZenstvi jako primitivismus
poustniho Zivota [...]“. Spisovatel byl odsouzen podle ¢ldnku 175 tureckého trestniho zakoniku.
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viry zahrnout i povinnost vyhnout se vyraziim, které jsou bezdiivodné urdzlivé k ostatnim
a rouhavé [...]. Na zdkladé vyse uvedenych zavéri lze principidlné povaZovat za nezbytné
trestat nevhodné titoky na predméty ndbozenského uctivani [...].“* Jednak tim potvrdil, ze
ochrana nabozenského citéni spada pod limita¢ni klauzuli svobody projevu, a také potvrdil,
ze stat by mél v urcitych situacich v ramci pozitivnich zavazku ,,prijmout opatreni zamérend
na potlaceni urcitych zpiisobii jedndni, vietné Siteni informaci a myslenek, povaZovanych
za neslucitelné se svobodou myslent, svédomi a ndbozZenského vyzndni jinych [...]**. Sice se
vyslovné o ochrané nabozenského citéni nemluvi, nicméné opét se domnivam, ze citlivé
zranovani nabozenského citéni véricich muaze v krajnich pripadech redlné narusit pokojné
uzivani jejich nabozenské svobody, a proto dle mého nazoru ESLP implicitné dovodil
pozitivni zavazek k ochrané nabozenského citéni i zde.

Poté ESLP jesté nékolikrat implicitné dovodil pozitivni zavazek statu chranit nabozenské
citéni, kdyz napt. v rozhodnuti Leyla Sahin proti Turecku fikd, Ze je povinnosti statu zajistit
vzajemnou toleranci mezi jednotlivymi nabozenskymi skupinami, coz potvrdil i v dal$im
znamém piipadu S.A.S. proti Francii.**

Obdobné ESLP jen implicitné dovodil pozitivni zavazek v piipadu Kokkinakis proti Recku,
kdyz rikd, ze v demokratické spolecnosti, kde vedle sebe existuje vice nabozenstvi ¢i
nabozenskych skupin, muze byt nezbytné omezit svobodu verfejné projevovat nabozenské
vyznani a presvédceni tak, aby byly zajistény rozdilné zajmy téchto nabozenskych skupin
a zaroven bylo zajisténo respektovani jejich vyznani.®

Ackoliv ESLP v rozsudku Kokkinakis proti Recku vyslovné nehovofii o pozitivnim zévazku
statu, z jeho odtivodnéni je dle mého nazoru mozné takovy implicitni zavazek dovodit. ESLP
tim totiz implicitné uznava, Ze stat nese odpovédnost za zajisténi respektu a rovnovahy mezi
riznymi ndbozenskymi skupinami, coz zahrnuje i pozitivni zdvazky. Ochrana ndbozenského
citéni tak muze byt chapana jako prostiedek k naplnéni tohoto zavazku, pokud jejim
ucelem neni potlaceni kritiky nebo pluralismu, ale zajisténi dtstojného prostoru pro vykon
nabozenské svobody. Nadmérné intenzivni projev, jehoz tcelem neni prispét do verejné
debaty o vefejném zdjmu a ktery ma potencidl zranovat ndbozenské citéni, se muze stat
legitimnim diéivodem k omezeni této svobody ve prospéch udrzeni pokojného souziti.
Piipad Kokkinakis proti Recku je véak odlisny od ostatnich piipadii, nebot se v ném nefesi
ochrana nabozenského citéni, nefesi se primarné ani svoboda projevu, ac se ji stézovatel
ve stiznosti dovolaval,* ale prezkoumava se zejména porusené pravo na svobodu vyznani,
jelikoz stézovatel byl odsouzen za trestny ¢in proselytismu. V tomto rozhodnuti jsou nicméné
nastinény principy pouzivané pro dal$i rozhodnuti, jelikoz toto rozhodnuti poslouzilo
jako zdklad pro rozhodnuti ve véci Otto-Preminger Institut proti Rakousku, které je zase
zakladem pro dalsi rozhodnuti.

21 A. proti Turecku App no 42571/98 (ECtHR, 13. 9. 2005) § 24.
3 1bidem, § 26.

> Leyla Sahin proti Turecku App no 44774/98 (ECtHR, 10. 11. 2005) § 107; S.A.S. proti Francii App no 43835/11
(ECtHR, 1.7.2014) § 127.

55 Kokkinakis proti Recku App no 14307/88 (ECtHR, 25. 5. 1993) § 33.
¢ Ibidem, § 54-55.
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V ptipadu Giniewski proti Francii ESLP zadny pozitivni zavazek nedovodil, ale naopak
uvedl, ze pozitivni zdvazek neexistuje v piipadé, Ze se osoba rozhodne prispét do verejné
diskuze, ktera je ve vefejném zajmu, a splni u toho dal$i ndlezitosti, mezi které lze zaradit
napt. skutecnost, ze projevem bylo prispéno k Siroké a pokracujici debat¢, ktera byla ze své
podstaty oteviena diskuzi, aniz by vyvolala jakoukoli kontroverzi, kterd by byla bezdtivodna
nebo odtrzend od reality. Takovy projev nesmi obsahovat Gtoky na nabozenské citéni ¢i
presvédceni, nesmi byt bezdiivodné urazlivy a ani nesmi podnécovat k nenavisti ¢i neticte.”
Stejné tak dovodil, Ze pozitivni zdvazky stdtu nesahaji tak daleko, aby stat byl povinen
aktivné fe$it ndbozenské spory. Tim by totiz, a¢ mozna netmyslné, zacal preferovat
jedno nabozenstvi pfed druhym, a dopustil by se tak sam poruseni negativniho zavazku
vyplyvajictho z Umluvy.® Stat tak musi ziistat v roli nestranného soudce, ktery jen chréni
a udrzuje nabozenskou pluralitu.”

Dale napt. Evropska komise pro lidska prava v pripadu Choudhury proti Spojenému
kralovstvi vyslovné uvedla, ze ¢l. 9 Umluvy nezarucuje jednotliveim pravo na fizeni proti
osobam (potazmo i jejich potrestani), ktefi svym projevem urazeji citéni jednotlivce nebo
skupiny osob.®

Z analyzy judikatury lze taktéz vycist, Ze ESLP je v otdzce omezovani svobody projevu na
ukor nabozenského citéni spiSe zdrzenlivy, a umoznuje tak jednotlivym statim zasahovat
do svobody projevu, a to zejména s odkazem na doktrinu prostoru pro uvazeni. Dale lze
vysledovat, Ze mira ochrany projevu je nepfimo timérna poskytnutému prostoru pro uvazeni.
Dle ESLP je totiz maly prostor pro uvazeni statim davan v pripadech omezeni politického
projevu nebo projevi, které mohou prispét do verejné debaty ohledné véci vefejného zajmu.
Sirdi prostor pro uvdzeni dava ESLP stitim v otazkach projevi, které mohou urazet osobni
presvédceni v oblasti moralky nebo nabozenstvi, a podobné Siroky prostor dava ESLP statim
v oblasti regulace reklamy nebo komer¢nich projevi.®!

V otazkach ochrany nabozenského citéni, respektive omezeni svobody projevu, je prostor pro
uvazeni davan statim v otazce, zda je omezeni nezbytné v demokratické spole¢nosti ve smyslu
¢l. 10 odst. 2 Umluvy. Slovo ,,nezbytné” pak piedpoklédd existenci naléhavé socidlni potieby,
kterou pravé dokaze vnitrostatni organ posoudit lépe nez mezinarodni soud. ESLP pak ,,pouze®
plni funkci dohledového organu, zda mira uvazeni nebyla statem prekrocena, a pravé ESLP je
tim, kdo ve vysledku fekne, zda zdsah byl v souladu s ochranou podle ¢l. 10, nebo ne.**

%7 Giniewski proti Francii App no 64016/00 (ECtHR, 31. 1. 2006) § 46-56.

8 Jim Murdoch Protecting the right to freedom of thought, conscience and religion under the European
Convention on Human Rights’ in Council of Europe human rights handbooks (Council of Europe, Strasbourg,
2012) 29-30.

> Supreme Holy Council of the Muslim Community proti Bulharsku App no 39023/97 (ECtHR, 16. 12.2004) § 73.
% Choudhury proti Spojenému krdlovstvi App no 17439/90 (ECtHR, 5. 3. 1991) 3. V tomto pfipadu stéZzovatel
napadal postup britskych organt, které na jeho podnét nezahdjily trestni rizeni proti spisovateli Salmanu
Rushdiemu, autoru knihy ,,Satanské verse®. Dale napt. Dubowska a Skup proti Polsku App no 33490/96, 34055/96
(ECtHR, 18. 4. 1997) nebo Kubalska and Kubalska-Holuj proti Polsku App no 35579/97 (ECtHR, 22. 10. 1997).

! Gachechiladze proti Gruzii App no 2591/19 (ECtHR, 22.7.2021) § 51; Wingrove proti Spojenému krdlovstvi App
no 17419/50 (ECtHR, 25. 11. 1996) § 58.

2 Sekmadienis Ltd. proti Litvé App no 69317/14 (ECtHR, 30. 1. 2018) § 71.
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A¢ je rozsah pozitivnich zavazki doposud predmétem debat,® z judikatury ESLP tedy
plyne, Ze stat md pozitivni zavazek zajistit nabozensky smir ve spole¢nosti, pokojné uzivani
préav dle ¢l. 9 Umluvy a souziti viech nabozenstvi ve spole¢nosti. Z téchto zavazk ale nelze
vyvozovat povinnost zavést do pravniho fadu trestny cin ¢i delikt blasfemie, jelikoz ten by
zase mohl ohroZovat svobodu projevu.®* Naopak z analyzy judikatury plyne, Ze staty maji
predchazet, pripadné trestat jakékoli hate speech projevy, tedy projevy, které pfimo podnécuji
knabozenské nenavisti proti osobé nebo skupiné osob.®> Projevy vii¢i nabozenskému smysleni
nepratelské naopak dle ESLP pozivaji ochrany, pokud ovSem neznemoznuji véficim vykon
jejich prav dle ¢l. 9 Umluvy.® Pfi jakémkoli dalsim omezeni svobody projevu za uéelem
naplnovani pozitivnich zavazkd k ochrané nabozenského citéni je vsak potieba ditkladné
zvazit, zda dany projev neprispiva do debaty o otazkach verejného zdjmu ¢i zda takovou
debatu nepodnécuje. Omezeni zaroven musi byt pfiméfené sledovanému a legitimnimu cili
a nesmi mit za nasledek tzv. chilling effect.5’

Je nicméné otdzkou, jakou maji vySe uvedené pozitivni zavazky legitimitu, kdyz velkd c¢ast
z nich byla dovozena ve dvou velmi kritizovanych rozhodnutich a jedno z nich je navic
dle velké casti odborné vefejnosti jiz davno prekonané a neodpovida standardiim dnes$ni
doby. Jak navic upozornuje Jeroen Temperman, zdkony trestajici blasfemii a chranici
nabozenské citéni véricich ohrozuji nejen svobodu projevu, ale ve svém dtisledku i svobodu
nabozenského vyznani.®® Navic soucasny pristup ESLP dle mnohych muze vést k ohrozeni
pluralismu a tolerance spocivajici v prilisném ohrozeni vefejného sektoru. Neni nutné
dodavat, ze pluralismus a tolerance jsou zdkladni stavebni kameny demokracie, bez kterych
by dnes spolecnost nebyla tam, kde je.*” Proto ma zdrava demokraticka spole¢nost vice
davodu pro to, aby chranila i projevy, které mohou urazet, Sokovat nebo narusit stat nebo
jakoukoli ¢ast populace, nez aby tyto nazory omezovala.”

2. Pfipad Duka v. brnénska divadla

V Ceské republice v neddvné dobé prosel soudni soustavou spor tehdejsiho kardindla
Dominika Duky a JUDr. ICLic. Ronalda Némce, Ph.D., s brnénskymi divadly (Centrum

% Barton (n 27) 338.
®Viz napt. Rabczewska proti Polsku App no 8257/13 (ECtHR, 15. 9. 2022).

® Parliamentary Assembly, ‘Blasphemy, religious insults and hate speech against persons on
grounds of their religion, Recommendation 1805 (2007)" (pace.coe.int, 2007) <https://pace.coe.int/
pdf/047b7436533c017050218e0adee782835b6b998ca92fc45cabbfe5e15d142¢c18/rec.%201805.pdf>  cit. 1. 5.
2025.

% Jureckova, Lucie. ‘K nékterym rizikliim omezeni svobody projevu v zdjmu ochrany nabozenského citéni
v judikatute ESLP’ (2023) Prdvni rozhledy 12, 445.

¢ ‘Platform to Promote the Protection of Journalism and Safety of Journalists. Freedom of expression and
respect for religious beliefs: striking the right balance’ (2017) Council of Europe <https://rm.coe.int/factsheet-on-
freedom-of-expression-and-freedom-of-religion-15september/1680748443> cit. 28. 4. 2025.

%Jeroen Temperman ‘BLASPHEMY, DEFAMATION OF RELIGIONS AND HUMAN RIGHTS LAW’ (2008) 26
Netherlands Quarterly of Human Rights 4, 544.

“Tureckova (n 66) 447.
7 Temperman (n 21) 736.
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experimentalniho divadla a Nérodni divadlo Brno). Kardinal Duka a Ronald Némec
pozadovali zvefejnéni omluvy, Ze brnénskd divadla uvedenim her zasdhla do jejich
osobnostnich prav. Pravé tento spor je obdobnym pripadem ke sporim, ze kterych jsem
cerpal odpovéd na otazku, zda existuji pozitivni zavazky statu chranit nabozenské citéni
véticich. Zasadnirozdil oproti vyse predstavenym rozhodnutim je ovsem v tom, Ze ptipadnou
stiznost k ESLP by nepodavala osoba, ktera tvrdi, ze bylo poruseno jeji pravo na svobodu
projevu na ukor osob, jejichz pravo na ochranu nabozenského citéni bylo chranéno, ale
pravé osoba dotlena na svém nabozenském citéni.

Hned na zacatku je pro dokresleni kontextu nutné uvést, ze katolicka cirkev v Ceské
republice, respektive jeji celni predstavitelé, je konzervativni, a to oproti liberdlnéjsim
a progresivnéj$im zapadnim cirkvim.” Ukazalo se to napf. na kauze Petra Pithy a jeho
kazani, v némz se vyjadfoval k mozné ratifikaci Istanbulské imluvy a ,,zastrasoval® vérici
tim, Ze v pripadé jeji ratifikace ,svét ovlddnou homosexudlové“’?, pricemz nékteri knézi,
ktefi se proti tomuto projevu kriticky vyjadrili, byli predstaviteli katolické cirkve nasledné
potrestani.” V tomto ohledu se tedy ¢eska katolicka cirkev fadi k postkomunistické vychodni
Evropé, kde napt. duchovni autoritou v cirkvi jsou vyhradné muzi a zeny maji postaveni
spiSe v ramci charitni ¢innosti. I timto se ¢eska katolicka cirkev odlisuje od zapadni Evropy,
kde zeny zastavaji dtilezité pozice v ramci celého cirkevniho zivota.”

V pripadu Dominika Duky Zalobctim vadily dvé divadelni hry, které se koncem kvétna 2018

7¢c

odehraly v ramci festivalu Divadelni svét Brno. Ve hre ,Nase ndsili, Vase nasili“ byl mimo
jiné zobrazovan Jezi$ znasilnujici muslimku. Podle zalobct nékteré scény zasahly do jejich
dustojnosti, jelikoz ta byla narusena ,zobrazenim reprezentanta jejich viry nediistojnym
zpusobem“”. Zaroven podle zalobcti doslo také k zasahu do prava na svobodu vyznani
a svobody mysleni a svédomi zalobct, a to z diivodu, Ze se nyni zalobci ,,nemohou ztotoznit
s osobou, o niz je Sitena informace, Ze zndsilfiuje Zenu“’.

Ve hre ,,Prokleti byl zase zobrazen Jan Pavel II., na jehoz sose byl provadén oralni sex. Tim
mélo byt podle zalobcti zndzornéno, ze cela cirkev se podili na znasilnovani déti, a tedy i oba
zalobci, ¢imz idajné bylo zasazeno do jejich svobody a rovnosti.”

Soud prvniho stupné fesil tento spor dle § 81 Obcanského zakoniku a po provedeném
dokazovani dospél k zavéru, ze prvni zminénd ,,[h]ra se Zalobciim nelibila, mozZnd je i urazila,
ale na jejich pravech se projevit nemohla a neprojevila. Jiz na tivod pravniho posouzeni obou
her je tieba uvést, Ze se v pripadé Zadné z nich nejednalo ani o skutkové tvrzeni, ani o hodnotici
soud, ale o alegorii, tedy nadsdzku, kdy se pomoci urcitych obrazii snazi autor ¢i herci vyvolat

7t Adéla Muchovd ANTI-GENDERISM AND THE CATHOLIC CHURCH: THE ISTANBUL CONVENTION
IN CZECH MEDIA’ (2022) 67 Studia Universitatis Babes-Bolyai — Theologia Catholica 1, 30. Dostupné také
online z <https://www.ceeol.com/search/article-detail?id=1052221>.

2Tbidem, 18.

731bidem, 37-38.

741bidem, 29.

> Rozsudek Méstského soudu v Brné ze dne 18. 3. 2019, sp. zn. 122 C 88/2018.
7¢Ibidem, § 1.

77 Ibidem, § 6, 7.

80



Ratio Publica, no. 1/2025, vol. V.

néjaky dojem ¢ivyjadrit myslenku’®, amimo to, zalobci hru ani v brnénském podani nevidéli.”
Soud dale zduraznil, Ze hra se neopira pouze do ktestanstvi, ale ,,naklddd na vice stran“®.
Podle soudu také ,,[o]bé divadelni hry v pfenesené podobé ukdzaly jevy, které existovaly Ci
stale jesté existuji, pouze tak ucinily formou, jez neni prilis obvykld a je nestandardni, na
druhou stranu soud tu neni od toho, aby uréoval miru vkusu divdkii a rozhodoval, co se na
jevisti, jen proto, Ze se mu hra nelibi, nebo naopak libi, md nebo nemd hrat“®'. Zaroven nebylo
zasazeno ani do prav zarucenych ¢l. 15 a ¢l. 16 Listiny, jelikoz dané hry nebrani zalobctim
dale projevovat svoji viru, Gcastnit se nabozenskych tkont a véfit v to, co chtéji.®

Krajsky soud v Brné pak rozsudek Méstského soudu v Brné potvrdil a pfipomnél, ze
demokraticky pravni stat je zaloZen na principu nabozenské neutrality. ,Demokratickd
spolecnost neni spolecnosti teokratickou. Cirkev ani vétici osoby v ni nemohou ocekdvat, Ze
vefejny prostor bude ndleZet jen projeviim viici jejich vite a symbolim této viry pozitivnim ci
alespor neutrdlnim, nybrZ musi tolerovat a akceptovat i projevy viici jejich vite a symboliim této
viry negativni, maji-li takové projevy potencidl prispivat k zamysleni a debaté nad otdzkami
vefejného zdjmu a nejde-li soucasné o projevy podnécujici k nendvisti.“®> Upozornil také na
drivéjsi judikaturu Nejvyssiho soudu, podle které je nutné chranit i takové projevy, které
jsou urazejici, ale maji za cil vyjadrit ur¢itou myslenku a podnitit vefejnou diskusi.**
Zalobci podali dovoléni, které viak Nejvy$si soud zamitl s od@ivodnénim, Ze sice pravo
nebyt vystaven projeviim hrubé urdzejicim nabozenské citéni spada pod pravo na svobodu
vyznani,* nicméné v tomto pripadé je pravo na svobodu vyznani zalobcli v rozporu
s pravem na svobodu projevu zalovanych. Pti takovém stretu je dle Nejvyssiho soudu nutné
peclivé zvazit, kterému pravu bude poskytnuta ochrana na ukor druhého prava.** K tomu
Nejvyssi soud poznamenava, ze ,,[jlestlize by slo o projev hrubé urdzlivy a znevaZujici, cilené
zaméteny proti ndbozenskému symbolu Ci projevu viry bez ospravedinitelné pohnutky, bylo
by namisté takovému projevu odeptit ochranu a poskytnout ji zasaZenému pravu na svobodu
ndboZenstvi. Naopak by mohl byt shleddn opravnénym i projev pojednavajici naboZensky
symbol kontroverznim i negativnim zpiisobem, jestlize by byl veden snahou po dialogu, mél by
vyjadiovat néjakou myslenku i ndzor, a jeho cilem by nebylo pouze Sokovat a urazit ty, pro
néz je symbol posvdtny.“*’” K namitanym utokiim na nabozenské symboly pak Nejvyssi soud
shodné jako soudy nizsich instanci uvedl, ze ,,[1i]tok na ndbozensky symbol by nemél byt pro
vériciho ditvodem pro to, aby se odvratil od viry .

78 Ibidem, § 12, 14.

7 Ibidem, § 16, 20, 23.

80Tbidem, § 16.

81 Tbidem, § 25.

% Ibidem, § 29-30.

% Rozsudek Krajského soudu v Brné ze dne 20. 11. 2019, sp. zn. 70 Co 170/2019, § 56.
84 Tbidem, § 55.

% Rozsudek Nejvyssiho soudu ze dne 28. 4. 2021, sp. zn. 25 Cdo 1081/2020, 7.
% Tbidem, 8.

¥ Ibidem.

% Ibidem, 9.
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Jak jsem ale jiz upozornil vyse, Nejvyssi soud podradil pravo nebyt vystaven projeviim hrubé
urazejicim nabozenské citéni, pfedevsim pokud by se jednalo o cileny atak, pod svobodu
vyznani, a¢ tento zavér vychazi z kiehkého vychodiska.

Proti rozhodnuti Nejvyssiho soudu podali Zalobci ustavni stiznost, v niZ namitali poruseni
zejména ¢l. 15 odst. 1 Listiny. Ta byla ale Ustavnim soudem zamitnuta.* V nalezu Ustavni
soud zdiraznil, ze stat v ramci ndbozenské neutrality chrani vykon nabozenskych prav
a svobod, vytvari podminky pro realizaci téchto prav tak, aby mohly vedle sebe Zit rtizné
nébozenské skupiny.” Dle ustdlené judikatury Ustavniho soudu je totiz kazdy projev & ndzor
zasadné pripustny a jakékoli omezeni svobody projevu musi byt vykladano restriktivné.”!
»Ne kazdé zverejnéni nepravdivé skutecnosti musi automaticky znamenat neopravnény zdsah
do osobnostnich prav.“**

Ustavni soud piipad uzavtel s tim, ze ,,0bé divadelni hry sledovaly legitimni cil, sméfujici
k vyvolani verejné diskuze o naboZenském ndsili a sexudlnich incidentech uvnitt jedné z cirkvi
[...]*", pti¢emz obsah her byl vefejné znam a kazdy se také mohl svobodné rozhodnout, zda
chce predstaveni vidét, ¢i nikoli.** Podle Ustavniho soudu by totiz ani istavni soudci neméli
byt pasovani do role strazcii verejné moralky.”

Lze konstatovat, Zze v daném pripadé byly ve hie pozitivni zavazky k ochrané nabozenského
citéni, které dovodil ESLP ve svych rozhodnutich. Ceské soudy vsak implicitné dospély
k zavéru, Ze se v tomto pripadé neaplikuji, a to zejména z diivodu ochrany svobody projevu,
kdy tento projev nebyl ,hrubé urdzlivy a znevaZujici, cilené zaméreny proti naboZenskému
symbolu i projevu viry bez ospravedinitelné pohnutky [...]“.

Konkrétné Ustavni soud nejprve potvrdil existenci pozitivnich zévazka stétu, kdyz fekl, ze
»[glarance svobody vyznani [...], doprovdzené pozitivnim zdavazkem stdtu k jeji ochrané, pak
stvrzuji v obecné roviné [...] zdaveér, Ze zdsah do nabozenského citéni jako soucdsti naboZenské
svobody lze subsumovat pod ochranu osobnosti, resp. diistojnosti clovéka™’. Zaroven poté
dodal, ze je ,,predevsim roli statu, resp. organii vefejné moci, aby pri plnéni svého pozitivniho
zdvazku chranily ndbozZenskou svobodu a ideologickou i naboZenskou neutralitu (¢l. 2 odst. 1
Listiny)“®.

Z vyse uvedeného pozitivniho zavazku tak vyplyva, ze by Ceska republika méla tolerovat
nabozensky pluralismus, tedy zejména by neméla diskriminovat nebo zvyhodnovat jakykoli
z nabozenskych sméru. ,,V rdmci zdsad pluralismu a ndbozenské tolerance stdt nezaujima
postoje k obsahu jednotlivych ndboZenskych vyzndni (po strdance pravdivosti, uZitecnosti

% Nalez Ustavniho soudu ze dne 4. 10. 2022, sp. zn. IL. US 2120/21, § 1, 94.
“Tbidem, § 58.

*ITbidem, § 53.

2Tbidem, § 54.

% Ibidem, § 92.

*Tbidem, § 92.

% Ibidem, § 93.

% Rozsudek Nejvyssiho soudu ze dne 28. 4. 2021, sp. zn. 25 Cdo 1081/2020, 7.
97 Nélez Ustavniho soudu ze dne 4. 10. 2022, sp. zn. I1. US 2120/21, § 61.

% Ibidem, § 89.
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apod.), nybrz zaujima roli, tam kde je to nezbytné, nestranného moderdtora s cilem upravit
pravni a faktické prostiedi pro vykon zdkladniho prava.“*

Z kone¢ného hlediska pripad Duky proti brnénskym divadliim demonstruje, ze ceské
soudy prozatim aplikuji pozitivni zavazky statu k ochrané nabozenského citéni velmi
uzce — soustfedi se predevsim na podminky nabozenského smiru a tolerance. V souladu
s judikaturou ESLP tak potvrzuji, Ze staty nemaji obecnou povinnost omezovat svobodu
projevu za ucelem ochrany nabozenského citéni, pokud se nejedna o hate speech projev
¢i tento projev nesplnuje kritéria hrubé urazky, ktera by mohla branit véficim ve vykonu
préav dle ¢l. 9 Umluvy. Tento zdvér pak zddraziuje, ze tlohou statu je podporovat pluralitu
nazorti a umoznit verejnou diskusi, aniz by se stala nastrojem jednostranného potlacovani
kontroverznich projevi.

3. Jakymi zptisoby napliuje Ceska republika své pozitivni zavazky?
Vyse jsem uvedl, ze statu vyplyvaji urcité pozitivni zavazky k ochrané nabozenského citéni.
Nyni kréatce predstavim ustanoveni ¢eského pravniho radu, skrze kterd Ceska republika
ur¢itym zptisobem omezuje svobodu projevu za ucelem ochrany nabozenského citéni.
Pravé tato ustanoveni by mohla byt jednotlivymi projevy pozitivnich zavazka statt chranit
nabozenské citéni véricich, popfipadé jde o dobrovolné prevzaty zavazek statu, ktery stat
z urcitych socioekonomickych a lidskopravnich diivodti prevzal. Domnivam se nicméné, ze
tato ustanoveni jsou v ¢eském pravnim fadu zejména z diivodu ochrany pred hate speech,
nikoli primarné jako projev pozitivniho zavazku statu, a to i s ohledem na to, Ze ¢eska pravni
uprava neobsahuje, na rozdil od nékterych zahranic¢nich pravnich tprav, trestny ¢in ¢i delikt
blasfemie.

V trestnim zakoniku najdeme trestné ¢iny ustanoveni § 355 — hanobeni naroda, rasy, etnické
nebo jiné skupiny osob, § 356 — podnécovani k nenavisti vii¢i skupiné osob nebo k omezovani
jejich prav a svobod, a dale pak ustanoveni § 176 — omezovani svobody vyznani. Trestnimi
predpisy by vSak podle mé v zadném pripadé neméla byt postihovana kritika cirkvi, kacifstvi
nebo rouhani.'®

Ustanoveni § 355 Trestniho zakoniku fika, ze ,,[k]do verejné hanobi a) néktery ndrod, jeho
jazyk, nékterou rasu nebo etnickou skupinu, nebo b) skupinu osob pro jejich skutecnou nebo
domnélou rasu, ptislusnost k etnické skupiné, ndarodnost, politické presvédcent, vyzndini nebo
proto, Ze jsou skutecné nebo domnéle bez vyzndni, bude potrestdn odnétim svobody az na dvé
léta [...]“1"".

Legitimnost ustanoveni § 355 a § 356 Trestniho zakoniku ESLP potvrdil napt. v rozsudku
Erbakan proti Turecku, ve kterém konstatoval, Ze ,,[t]olerance a respekt k rovné diistojnosti
vsech lidskych bytosti predstavuji zaklady demokratické pluralitni spolecnosti. Je proto nezbytné
sankcionovat vsechny formy projevii, jeZ rozsituji, podnécuji, podporuji ¢i ospravedliiuji nenavist
zaloZenou na intoleranci. Kazdé takové omezeni musi zdroveri odpovidat naléhavé spolecenské

% Rozsudek Krajského soudu v Brné ze dne 20. 11. 2019, sp. zn. 70 Co 170/2019, § 50.

1% Filip Rigel, ‘Cl. 15 [Svoboda mysleni, svédomi, nibozenského vyznani, védeckého badéni a umélecké tvorby]’
in Faisal Husseini a kol., Listina zdkladnich prav a svobod (C. H. Beck 2021) 472.

101§ 355 odst. 1 zdkona ¢. 40/2009 Sb., trestni zakonik, ve znéni pozdéjsich predpisu.
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potrebé, byt primérené sledovanému ticelu a zaklidat se na dostatecnych a relevantnich
diivodech.“' Prestoze tato ustanoveni chrani i nabozenské citéni a svobodu vyznani, jsou
do pravniho fadu zakomponovana zejména z diivodu ochrany pred tzv. hate speech.

Mirnéjsi variantou oproti trestnému ¢inu hanobeni naroda, rasy, etnické nebo jiné skupiny
osob podle § 355 trestniho zakoniku je pak ustanoveni § 7 odst. 3 pism. b) zakona ¢.
251/2016 Sb., o nekterych prestupcich, a md formu piestupku proti obcanskému souziti.
Tohoto prestupku se dopusti osoba tim, Ze zpusobi jinému Ujmu, mimo jiné, pro jeho viru
nebo nabozenstvi.'”® Oproti trestnému c¢inu vsak prestupkovy zakon operuje s pojmem
Ujma, kterou vSak nikde nedefinuje. ,,Miizeme si ji pro tyto ticely vymezit jako naptiklad
ujmu na vdaznosti u spoluobcanii, v zaméstndni, v rodinnych vztazich.“'** Toto ustanoveni
implementuje do nasi pravni dpravy, na urovni spravné pravni, princip rovného zachazeni
a zakaz diskriminace, ktery je odrazem ¢l. 21 Listiny zakladnich prav Evropské unie.'”

Uz z rozsudku ve véci Sekmadienis proti Litveé, Gachechiladze proti Gruzii nebo Murphy
proti Irsku, které jsem v ramci reSerse judikatury ESLP nasel jako ptipady, ve kterych se resi
konflikt svobody projevu s nabozenskym vyznanim, vyplyvd, Ze nabozenské citéni véticich
miize byt dotceno taktéz komercni reklamou. V zdkoné ¢. 40/1995 Sb., zdkon o regulaci
reklamy a o zméné a doplnéni zdkona ¢. 368/1991 Sb., o provozovani rozhlasového
a televizniho vysilani, se tak nachazi i ustanoveni, které ma chranit nabozenské citéni

vy

véticich, a to konkrétné v § 2 odst. 3.

7N

Toto ustanoveni fikd, ze reklama nesmi napadat nabozenské citéni.'* Z dikce ustanoveni tak
plyne, Ze reklama obsahujici nabozenské motivy ¢i jakoukoli jinou nabozenskou tématiku
zakdazana neni, nicméné nesmi utocit na nabozenské citéni takovym zptisobem, ktery jiz
neni obecné prijatelny a byl by v rozporu s dobrymi mravy.'””

Dal$i ustanoveni najdeme v zakoné ¢. 231/2001 Sb., zdkon o provozovani rozhlasového
a televizniho vysilani a o zméné daldich zdkont, a to zejména v ustanoveni § 32, ktery
stanovuje provozovateli vysilani povinnost zajistit, aby vysilany obsah nepodnécoval k nasili
nebo nenavisti vii¢i osobam z diivodu jejich nabozenského vyznani, a povinnost nezarazovat
do vysilani cokoli, co by mohlo utvrzovat predsudky o nabozenskych mensinach.'® A¢
ustanoveni chraniinabozenské citéni, mifi zejména na ochranu pred jakymkoli nenavistnym
projevem. Dle § 48 zdkona o rozhlasovém a televiznim vysildni pak nesmi provozovatel
zatadit do vysilani ateistickd nebo nadbozenska obchodni sdéleni a obchodni sdéleni utocici

12 Erbakan proti Turecku App no 59405/00 (ECtHR, 6. 7.2006) § 56.
193§ 7 odst. 3 pism. b) zdkona ¢. 251/2016 Sb., zdkon o nékterych prestupcich, ve znéni pozdéjsich predpisii.

104 Pavel Vetes$nik, ‘§ 7 [Prestupky proti obcanskému souziti]’ in Lubo$ Jemelka a Pavel Vete$nik, Zdkon
o0 odpovédnosti za prestupky a fizeni o nich. Zdkon o nékterych prestupcich (2. vyd., C. H. Beck, 2020) 973.

1% Ibidem.
16§ 3 odst. 2 zdkona ¢. 40/1995 Sb., zékon o regulaci reklamy a o zméné a doplnéni zakona ¢. 468/1991 Sb.,
o provozovani rozhlasového a televizniho vysilani, ve znéni pozdéjsich predpist.

17 Helena Chaloupkova, Petr Holy a Jiti Urbanek, ‘§ 2 [Zakazand reklama]’ in Helena Chaloupkova a kol.,
Medidlni pravo (1. vydani, C. H. Beck, 2018) 259.

108§ 32 zakona ¢. 231/2001 Sb., zdkon o provozovani rozhlasového a televizniho vysildni a o zméné dal$ich
zékond, ve znéni pozdéjsich predpist.
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na viru nebo ndbozenstvi.!®”

Dil¢i pravni Gpravu ochrany nabozenského citéni najdeme také v zakoné ¢. 198/2009 Sb.,
zakon o rovném zachdzeni a o pravnich prostredcich ochrany pred diskriminaci a o zméné
nékterych zakont (antidiskriminacni zakon). Dle ustanoveni § 4 odst. 1 pism. a) ve spojeni
s ustanovenim § 2 odst. 3 tohoto zakona je totiz chranéno nabozenské citéni véricich,
kdyz zakon definuje zakazané obtézovani jako ,,nezddouci chovani souvisejici s ditvody |[...]
ndbozenského vyzndni [nebo] viry, jehoZ zamérem nebo diisledkem je sniZzeni diistojnosti osoby
a vytvoreni [...] ponizujiciho [...] nebo urdzlivého prostiedi ''°.

Uprava nekalé soutéze se na prvni pohled mtiZe jevit tématu tohoto ¢ldnku velmi vzdalena,
nicméné pravé diky jedné z podminek pro naplnéni generdlni klauzule nekalé soutéze
se dostdvame i do této upravy. Onou vyse zminénou podminkou je 1) zptlisobeni Gjmy
nebo hrozba zptlisobeni Gjmy soutézitelim nebo zakaznikiim, a to soucasné za naplnéni
dalsich podminek, kterymi jsou 2) jednani soutézitele v hospodarském styku, které je 3)
v rozporu s dobrymi mravy soutéze.'"! Pravé na prikladu ve véci Sekmadienis proti Litvé
a Gachechiladze proti Gruzii je mozné vidét i aplikovatelnost pravni ipravy nekalé soutéze na
ochranu nabozenského citéni skrze tzv. soudcovské skutkové podstaty nekalé soutéze. A¢ se
v téchto pripadech postupovalo podle hmotnépravnich zdkond upravujicich reklamy v dané
zemi, grafické zpracovani reklam v téchto pripadech by mohlo byt v rozporu s dobrymi
mravy soutéze dle ¢eské pravni upravy.

3.1 A neslo by to bez zakazi, prikazi a tresti?

Stat nicméné miize své pozitivni zavazky, které spocivaji v povinnosti zajistit ndbozensky
smir, pokojné uzivéni prav dle ¢l. 9 Umluvy a souziti viech ndboZzenstvi ve spole¢nosti, zajistit
i jinymi prostfedky nez pravnimi ustanovenimi. Jedna se o prostredky, které nemaji formu
zakonu ani jinych pravnich akt a maji zejména predchdzet vzniku jakychkoli problémi,
aniz by nékomu néco natizovaly ¢i zakazovaly. Pravni prostredky zakazu, piikazii a trestt by
pak nasledovaly az v ptipadé, ze selzou mimopravni prostfedky ochrany. Navic v nékterych
pripadech miize potlacovani svobodnych projevi kritickych vii¢i nékterym mensindm mit
za nasledek o to vétsi antipatii az nenavist viici témto mensinam.!*?

Nébozenské citéni je nejcastéji napadano projevy, které spadaji pod ochranu ¢l. 10 Umluvy.
Svobodu projevu je dtlezité chranit, nebot pravé ona je onim zakladnim kamenem
demokracie, ktery prispiva k rozvoji pluralismu a spole¢nosti jako takové. Diky svobodé
projevu muzeme dat moznost vzniku debaté o téch nejvice Sokujicich myslenkach, nebot
pravé otevienou debatou lze nejlépe ukdzat nadrazenost demokratickych hodnot nad

19 Tbidem, § 48.

10§ 4 odst. 1 pism. a) ve spojeni s § 2 odst. 1 zdkona ¢. 198/2009 Sb., zakon o rovném zachdzeni a o pravnich
prostfedcich ochrany pred diskriminaci a o zméné nékterych zakond (antidiskrimina¢ni zdkon), ve znéni
pozdéjsich predpisil.

111§ 2976 odst. 1 zakona ¢. 89/2012 Sb., obc¢ansky zakonik, ve znéni pozdéjsich predpisii.

"2Jan Cram ‘The Danish Cartoons, Offensive Expression and Democratic Legitimacy’ in Ivan Hare and James
Weinstein (eds), Extreme Speech and Democracy (Oxford University Press 2009) 311; Aoife O’Reilly ‘In Defence
of Offence: Freedom of Expression, Offensive Speech, and the Approach of the European Court of Human Rights’
(2016) Trinity College Law Review 19, 234.
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témi nedemokratickymi. Férova argumentace v oteviené diskuzi je totiz demokrati¢téjsim
prostfedkem k zachovani zdkladnich demokratickych hodnot, nez jakymi jsou zikazy
a represe.'"’

Jednou z moznosti, jak chranit ndbozenské citéni pri soucasném zachovani svobody
projevu, je ucit spolecnost odpovédnému uplatiiovani tohoto prava. Stat muize vytvaret ve
spolecnosti takovou kulturu, kde kazdy jedinec bude sim vyhodnocovat sviij zamysleny
projev a uplatniovat na sebe autocenzuru, ktera zajisti, ze vykonem prava na svobodu projevu
bude respektovat prava jinych a nezasahne do nich."* ,,ZdrZet se vysloveni urcitych vyrokii
miiZe byt naprosto prijatelné, kdyz se to déje z divodu, aby nebyly bezdiivodné zranény city
jinych osob, a je zjevné neprijatelné, kdyz se tak déje ze strachu z ndsilnych reakci.“'"?

Dal$im mimopravnim prostfedkem ochrany nabozenského citéni mize byt podpora dialogu
mezi osobami s ndbozenskym vyznanim, osobami bez ndbozenského vyznani a médii. Tento
dialog by mohl byt podporovan riznymi doporucenimi vydavanymi statem a vzdélavacimi
kurzy, které zaroven pomohou vytvaret kulturu, kde bude etika komunikace na vysoké
urovni, jak jsem jiz nastinil v predchozim odstavci. Vzajemny dialog mezi skupinami
napomtize pochopeni druhé skupiny, zejména jejich postoji a presvédceni, coz by mélo
napomoci empatii a nasledné vzajemné toleranci. Po urcité dobé by se spole¢nost mohla
dostat na takovou troven, kde by bylo mozné pokojné vyjadrovat jakékoli myslenky bez
ohledu na to, jak moc negativni jsou.'*¢

Mimopravni prostfedky ochrany nabozenského citéni maji za cil zejména najit rovnovahu
mezi svobodou projevu a respektovanim prav druhych. Vyhodou téchto prostredka je, ze
vznikajicim nebo hrozicim problémim aktivné predchazi, kdezto pravni uprava casto fesi
az vznikly nasledek, a nikoli pfi¢inu samotnou (pokud pominu skute¢nost, ze pravni tprava
muze mit zastrasujici efekt, a tim tedy castecné fedi i pri¢inu). Diky aktivnimu predchazeni
vznikajicim ¢i hrozicim konfliktiim mimopravnimi prostfedky navic stat nemusi viibec
zasdhnout do prav jednotlivcii zaru¢enych Umluvou, tyto mimoprévni prostiedky jsou
flexibilnéjsi, podporuji socialni soudrznost spolecnosti a jsou ekonomicky efektivnéjsi nez
nasledné soudni spory.

Kromé toho, podpora konstruktivni diskuze, komunika¢ni etika, podpora vzajemného
dialogu a porozuméni jsou demokrati¢téjsimi prvky nez jakykoli zakonem stanoveny zékaz
¢i prikaz, a proto by mély dle mého nazoru predchazet prostfedkéim pravnim.

Zavér

V tomto ¢lanku jsem se zabyval ochranou nabozenského citéni véticich a pozitivnimi
zévazky statu k této ochrané vychazejicimi z Umluvy v kontextu ptipadu Dominika Duky
proti brnénskym divadlim. Jako vyzkumné téma byla zvolena otazka, zda ma stat pozitivni
zavazek chranit nabozenské citéni véficich a za tim ucelem omezovat svobodu projevu, a to
s ohledem na pripad Dominika Duky proti brnénskym divadlam.

113 Bendatska komise (n 2) 11.
4Thidem, 17.

5 Tbidem.

116Tbidem, 17-18.
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Zejména analyzou judikatury ESLP jsem dospél k zavéru, Ze staty maji povinnost (pozitivni
zévazek) zajistit ndbozensky smir ve spole¢nosti a pokojné uzivéni prav dle ¢l. 9 Umluvy
a také souziti vSech nabozenstvi ve spole¢nosti. ESLP pfi hodnoceni, zda je urcity projev
pripustny, nebo zda takovy projev jiz neopravnéné zasahl do nabozenského citéni véficich,
zkouma zejména ucel projevu, tedy zda primarnim cilem bylo urazit nebo zesmésnit, ¢i zda
mél projev rozvinout ¢i prispét verejné debaté o urcitém problému. Pritom je také dilezité,
jakym zptisobem byla myslenka vyjadiena, tedy zda se nejednalo o pohrdavy tén.

V kontextu kauzy Dominika Duky proti brnénskym divadlim jsem dospél k zavéru, ze
i ¢eské soudy potvrdily, ze stat ma urcité pozitivni zavazky k ochrané nabozenského citéni,
nicméné zaroven dospély k zavéru, ze zasah do nabozenského citéni v tomto kontextu
nedosahl takové intenzity, aby vyzadoval zasah statu na zakladé jeho pozitivnich zavazka.

Soucasné se daji z rozhodovani ESLP vysledovat urcité zavéry tykajici se toho, jakym
projeviim poskytuje ESLP vétsi ochranu a jakym méné. To souvisi zejména s otazkou prostoru
pro uvazeni. To, jak $iroky prostor pro uvazeni statu nalezi, zalezi na typu projevu, o jehoz
omezeni se jedna. ESLP nechava maly prostor pro uvazeni statu v pripadech politického
nebo odborného projevu. Sirsi prostor pro uvdzeni davéd ESLP statéim v oblasti regulace
reklamy nebo komercnich projevi. Z judikatury lze také vysledovat, ze pravé komerénim
projeviim a reklamam poskytuje ESLP mensi miru ochrany nez naopak projevu politickému
nebo odbornému, kde je statim dan mensi prostor pro uvazeni. ESLP dale pfi rozhodovani
bere ohled na sankci za omezeni projevu, libovtili a odivodnéni statnich organii anebo také
na skutecnost, zda byl projev pristupny Siroké vefejnosti, ¢i nikoli.

Zéroven jsem predstavil i ustanoveni ¢eského pravniho tadu, jimiz Ceskd republika miize
naplnovat své pozitivni zavazky k ochrané ndbozenského citéni. Ve vétsiné pripadu jsem
nicméné dospél k zavéru, ze tato ustanoveni byla do ceského pravniho radu zavedena
primarné z jinych divodd. Tato ustanoveni jsou nicméné moznym nastrojem, kterym se
vétici mohou branit zasahu do jejich nabozenského citéni.

Téma tohoto ¢lanku povazuji za stale aktualni a dilezité, nebot nejen v celé Evropé je hledani
hranic a pravidel pro omezovani svobody projevu ve prospéch nabozenského citéni velkym
tématem. Pro soudni organy na narodni i nadnarodni trovni a statni organy je velkou vyzvou
spravné urcit hranici mezi svobodou projevu a ochranou nabozenského citéni, pficemz najit
tuto hranici je dtlezité také pro zachovani socidlniho smiru ve spole¢nosti. Diky ptipadu
Dominika Duky se toto téma dostalo na ptedni pozice diskutovanych problémi i v Ceské
republice a je zejména na ¢eské odborné verejnosti a soudech, jak se k této otazce postavi.
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Information for authors

Dear readers,

we hope that you have enjoyed the texts in our journal and that they have been of
benefit or possible inspiration. We will be very pleased if you decide to publish in
our journal. If you have a text ready and you would like to publish, you can send it
electronically in .doc or .docx formats to the email address redakce@ratiopublica.cz.

The journal is published twice a year in both print and electronic formats and follows
an open access approach. We accept papers all the time. However, the editorial
deadline for the summer issue is 28" February and for the winter issue it is 31*
August. The text must be written in Czech, Slovak or English. The author sends both,
the full and anonymized version, to the editor. The text always includes an abstract,
keywords in English and the text language of the manuscript. In the non-anonymized
version it also includes the author’s name and affiliation, as well as an email contact
and short bio. In the short bio, the author briefly introduces themselves (for example
what institution they study or work at, what is their specialization, what they are
currently researching, etc.).

Ratio Publica is a peer-reviewed journal that publishes original scholarly texts,
especially in analytic legal and political philosophy, legal ethics and constitutional
theory. We accept texts for the following sections:

1. Treatise

This is an unpublished, original, comprehensive text that presents the original
results of the research. It solves a research question or critically evaluates
and comments on the theory of another author. It must contain a footnote
apparatus, an abstract and a list of keywords. It must not be merely informative
or popularizing. The recommended length of the article is 45,000 to 70,000
characters, including spaces.

2. Discussion paper

This is an unpublished, original and comprehensive text that responds to the
text of another author, which was published in the journal Ratio Publica. The
discussion paper must be defined in relation to the research question, the way
of its solution, as well as the related argumentation contained in the text to
which it responds. It should present the reader with a comprehensive analysis,
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it must not have the character of a mere gloss, a commentary, a set of partial
notes. It must contain a footnote apparatus, an abstract and a list of keywords.
The recommended length of the discussion post is 30,000 to 70,000 characters,
including spaces.

3. Review essay

This is an unpublished, original, comprehensive text that presents the original
results of the research. It solves a research question, or critically evaluates
and comments on the theory of another author. It must contain a footnote
apparatus, an abstract and a list of keywords. It must not be merely informative
or popularizing. The recommended length of the article is 45,000 to 70,000
characters, including spaces.

All texts must be accompanied by a citation apparatus. The citation standard is
binding for all authors who wish to publish their text in Ratio Publica. With effect
from 2024, this standard is OSCOLA. It is at the discretion of the editors and the
editorial board whether an article will be published. The basis for this decision is the
peer review. All texts published in the journal undergo a double-blind peer review,
in which they are evaluated in terms of their topic, scientific and methodological
background, structure, linguistic and stylistic components.

More information can be found on the website www.iurium.cz/ratio/ratio-publica-
en. On this website you will also find the publication rules and the principles of
publication ethics, which are also important.

Thank you for your interest and we look forward to working with you!
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