N
\J
Ratio Publica

Casopis o pravni filosofii
a ustavni teorii

(1)

2023



Ratio Publica
No. 2/2023, Volume III. | ¢islo 2/2023, rocnik IT1.

Ratio Publica is an academical peer-reviewed journal publishing original scientific
texts (mainly) from areas of analytic legal and political philosophy, legal theory, legal
ethics and constitutional theory. All texts published in the journal are subjected to
a double-blind peer-review and evaluated from the perspective of their research scope,
methodological and scientific background, structure and adherence to stylistic rules.

Editorial Board | Redak¢ni rada
Chairman | Pfredseda doc. JUDr. Martin Hapla, Ph.D.

Members | Clenové Mgr. et Mgr. Jif{ Baros, Ph.D.; Mgr. Sylvie Bldhovd, Ph.D.;

JUDr. Zdenék Cervinek, Ph.D.; doc. Mgr. Pavel Dufek, Ph.D.; doc. Mgr. Marek

Kécer, PhD.; doc. JUDr. Pavel Ondfejek, Ph.D.; doc. JUDr. Tomas Sobek, Ph.D.;
JUDr. Michal Sejvl, Ph.D.; JUDr. Zuzana Vikarsk4, MJur, MPhil, Ph.D.

Editorial Staff | Redakce

Publishing editor | Nakladatelska redakce John A. Gealfow
Proofreading | Korektura Daniel Bartak, Zuzana Veselkova
Print designer | Sazba Michael Sopik

Contact email | Kontakt na redakci editor@ratiopublica.cz

Published | Vydano January 2024, Brno, Czech Republic | Leden 2024, Brno
Print registration numbert | Eviden¢ni ¢islo periodického tisku MK CR E 24124
ISSN: 2787-9550 (print), 2787-9569 (online)

Publisher | Vydavatel Nugis Finem Publishing, s.r.o.
CIN | IC 07516541
Based in | Sidlo Botanicka 785/9, 602 00 Brno, Czech Republic

NUGIS FINEM
PUBLISHING




Editorial

In recent months, there has been intense debate about the role that artificial intelligence will
play in the production of academic texts. For example, the question of how much to change
our approach to theses and their assessment is being discussed. Of course, its tools today still
have significant limits. Texts produced with its help are not innovative, their formulations
tend to be too general. An application like ChatGPT cannot consider the relevance of sou-
rces, and in the end has no problem inventing them. I recall a student telling me that when
asked what to read on a certain topic, it recommended a fictitious book, but attributed to
a real author. However, no one can rule out that these limits will fall away in time and that it
will perform as well as most academics. This makes us wonder whether academic work has
a specific dimension that a machine cannot grasp.

Of course, it would be immodest to think that I could give a comprehensive answer to it in
a mere editorial. I would just like to say that, even if the answer to that question is in the
negative, we need not be pessimistic. I do not use ChatGPT when I write, whatever texts
I do, anyway. Not because I do not find it a useful tool, but because I simply enjoy writing.
If scholarly work itself is an experience for me, I have no need to convert it to such a tool.
Improving AI tools could thus also be seen as an opportunity to liberate academic work - it
would no longer be a matter of earning an income or satisfying an ambition but could take
on a more personal dimension. Such a shift could emphasize that it is something that one
does because it brings them joy or is an important part of their identity. It would be a mis-
take to see technological progress as a threat to people or institutions - it should be seen
primarily as an opportunity.

The issue that is now in the hands of the reader is not devoted to the problems of artificial
intelligence, but it combines a wide range of topics. There are texts dealing with the relation-
ship between law and religion, as well as philosophical issues related to international crimi-
nal law. I believe that it is the diversity in topics and approaches that is important, because
it helps us to look at things from new perspectives. I have no doubt that the authors enjoyed
working on their articles. I believe that the readers of our journal will enjoy reading them.

o,

doc. JUDr. Martin Hapla, Ph.D.
Chairman of Editorial Board
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Treatise

Religious Argument
as an Argument from Authority

Jan Tomastik

The author is a doctoral student at the Department of Political Science FSS MU in Brno. He
completed a research stay at Princeton University and is a member of the James Madison
Society. His dissertation and publication activity is dedicated to the concept of perfectionism in
politics, natural law theory and contemporary liberalism. He also teaches ancient and modern
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Abstract

Assessment of the legitimacy of religious conviction in political deliberation requires a closer
inspection of the different forms in which religious arguments appear. This article argues
that even if the fundamental premises of liberal critics of religious arguments are correct,
the only type of religious argument that can be considered as inherently incompatible with
public justification has to contain explicitly religious content and has to be formulated as
an argument from authority. This conclusion can be confirmed, on different grounds, by
arival, natural law tradition. The natural law tradition stipulates that the law is an ordinance
of reason and should therefore be justified in a way that would allow reasonable citizens to
affirm its reasonableness and obey it because of that. Argument from religious authority can
therefore be judged impermissible even when religion is not treated with indifference, but as
a constitutive aspect of human flourishing. On the other hand, by formulating the problem
in terms of authority this debate raises the question of the status of non-political authority
in political deliberation. The fundamental importance of non-political communities and the
structures of authority they create to coordinate themselves invites a deeper inquiry into
whether non-political authorities should play a more essential role in political deliberation
and justification.

Keywords: authority, law, natural law, political liberalism, religious argument
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1. Religious Argument as an Argument from Authority

Given that religion has been a constant of human civilization across the ages, and still is present
even where it is in decline, it is natural to assume that believers will shape their lives and their
preferences for the common life in society according to their religious convictions. Perhaps
even when we engage in those academic topics we understand as well-secularized, such as
justice, human rights, or the respect for the human person, our (European and American)
theories ‘are all rooted historically in theories of natural law and in conceptions that were
specifically theistic and, indeed, Christian in approach’ It seems we are inadvertently
swimming in religious waters and breathing religious air, while constructing our secular
intellectual monuments. Still, the ‘standard view’? among many influential political theorists
is that religious conviction is a prime example of a rationale unfit for political deliberation. If
these theorists are correct, the project of liberal democracy demands a lot from its religious
citizens: to accept that what they count among the fundamental reasons for structuring their
lives is inferior to secular reasoning, and in fact poses a threat to the political order.’

My aim is to challenge this standard view along two distinct lines of reasoning. The first
line is that we need to zoom in - religious argument is no single thing and it is crucial
to specify whether it matters who uses it and in what relation with secular reasoning it is
used. I will accept for the sake of the argument the fundamental premises on which the
liberal theory proceeds to tackle these questions. Even so, what would be colloquially called
‘religious arguments’ are rarely merely religious, and to prohibit their use would run the risk
of impoverishing political deliberation by eliminating insights that could be endorsable
even on other grounds than religious. I argue that that the only principled line to draw in
restraining religious reasoning is when it appears in the form of argument from authority.

The second line of reasoning is that zooming in and making the debate more precise in

practical terms is necessary, but equally necessary is to zoom out again and ask fundamental
questions about the concepts of law and authority.* I will address the former by supplying

"WALDRON, Jeremy. Religious Contributions in Public Deliberation. San Diego Law Review, 1993, Vol. 30, p.
846.

2EBERLE, Chris. CUNEO, Terence. Religion and Political Theory. The Stanford Encyclopedia of Philosophy,
Published on 15.1.2015, Cited on 29.9.2023. Accessible at https://plato.stanford.edu/archives/win2017/entries/
religion-politics/. The more usual label for the standard view in the literature is ‘exclusivism’ as opposed to
‘inclusivism’ which advocates for permissibility of religious arguments in political deliberation. Andrew March
offers a very fine overview of the literature. MARCH, Andrew F. Rethinking Religious Reasons in Public
Justification. American Political Science Review, 2013, Vol. 107, No. 3, pp. 523-539,

?Paul Billingham argued that this demand creates a conflict of loyalties. BILLINGHAM, Paul. Public Reason and
Religion: The Theo-Ethical Equilibrium Argument for Restraint. Law and Philosophy, 2017, Vol. 36, No. 6, pp.
675-705.

* This move has its precedent for example in the exchange between Robert Audi and Nicholas Wolterstorff
which partly turned on whether one accepts the former’s justificatory liberalism or the latter’s consociational
democracy. AUDI, Robert. Religion in the Public Square: The Place of Religious Convictions in Political Debate.
Lanham: Rowman & Littlefield, 1997; WOLTERSTOREFE, Nicholas. Understanding liberal democracy: essays in
political philosophy. Oxford: Oxford University Press, 2012; AUDI, Robert. Religious Commitment and Secular
Reason. New York: Cambridge University Press, 2000; AUDI, Robert. Moral Foundations of Liberal Democracy,
Secular Reasons, and Liberal Neutrality toward the Good. Notre Dame Journal of Law, Ethics & Public Policy,
2005, Vol. 19, No. 197, pp. 197-218. On the other hand, authors such as March argue that conclusions about
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a natural law argument against the religious argument from authority. The point will not be
to provide a full-fledged defence of this tradition, but to explore from a different perspective
the essential properties of law and how they relate to public justification. My argument
will consist in arguing that the law is not only an ordinance of reason, as is traditionally
emphasised in the natural law tradition, but also for reason. If the law’s function is to
provide exclusionary practical reasons for action, then arguments from authority are clearly
insufficient to achieve this purpose.

In the penultimate section, I will challenge both the liberal and the natural law approach to
the question of religious arguments by highlighting the assumption that I think is present in
this debate — that no non-political authority is relevant for, and can be invoked in, political
deliberation. This individualist assumption can be challenged by a conception of ‘embedded’
political authority whereby the state recognizes groups as groups and interacts with them
accordingly. Therefore, the discussion about the religious argument should lead us to
critically reflect on the terms of the debate, but also to address the issues of both the natural
law and liberal tradition.

2. Religious Argument - What, Where, and by Whom

What exactly are we talking about when we say ‘religious argument’? For the sake of
conceptual clarity, we need to find some definitional criteria that would not lead to forbidding
the use of religious arguments by definition. However intuitive it might be - given what the
‘standard’ position currently is - we need to avoid self-referential simplifications such as
‘religious argument is an objectionable use of religious convictions in political deliberation’
A natural criterion would be invoking God, a religious authority, sacred text, or religious
notion, but Robert Audi argued that there can be religious arguments that do not explicitly
appeal to religious phenomena. He provides several sufficient, but not necessary criteria for
identifying a religious argument: content, epistemic, motivational, and historical.

The ‘content’ criterion is the primary kind that most people associate with religious
arguments. Appeals to divine commands, religious leaders, or scripture in a non-trivial
way’ constitute a content-based religious argument. The ‘epistemic’ criterion means that an
argument can be religious not only by its content (what it says), but also by its justification.
An argument is epistemically religious if ‘(a) its premises, or (b) its conclusion, or (c)
both, or (d) its premises warranting its conclusion, cannot be known, or at least justifiably
accepted, apart from reliance on religious considerations® Majority of the epistemically
religious arguments are also religious in terms of their content, but of particular interest are
those without it. Audi concedes that there are few uncontroversial examples, but natural law
arguments about the fetus personhood or sexual ethics are often considered by their critics

this debate can be reached even when one does not take a position on deliberative, convergence, or agonistic
conceptions of democratic engagement. MARCH. Rethinking Religious Reasons..., p. 524.

> By trivial I mean something like shouting ‘God!” to add rhetorical flourish to a public speech or quoting someone
else’s religious views without endorsing them.

¢AUDI, Robert. The Place of Religious Argument in a Free and Democratic Society. San Diego Law Review, 1993,
Vol. 30, pp. 680-681.
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as epistemically unjustifiable without filling in the holes with religious considerations.”
Thirdly, an argument can be religious in terms of its motivational attribute if ‘an essential
part of the person’s motivation for presenting it is to accomplish a religious purpose, such
as fulfilling one’s obligation to her church or spreading obedience to God’s will. Again, the
argument need not have explicitly religious content; insofar as it is motivated religiously, it
is a religious argument.® Lastly, an argument can be religious in virtue of its historicity if it
genetically traces to some other argument(s) that are religious in one of the above senses and
draws some or most of its persuasiveness from its historical pedigree.’

Analytically, Audi’s typology seems plausible, but I would argue that not all of these types
of religious arguments are relevant for the debate about legitimacy of religious argument. In
terms of the content criterion, the case seems to be straightforward. An explicit reference
to a divine command, religious doctrine, authority of a religious leader, or sacred text,
warrants the question whether the argument is fit for political deliberation. But it is not
so with the other criteria. Consider the epistemic one - if the point is to bracket out an
argument before we assess its epistemic justifiability, this type of religious argument is not
practically relevant for this debate. Once it is not apparent whether an argument is religious
in content and we need to engage in evaluating its premises and conclusions, we are beyond
the point of constraining religious convictions and might as well judge the argument
unsound. Arguments like that can thus be defeated in public deliberation without resorting
to assumptions about whether the gaps in them can be explained by religious conviction
or something else. The same, I think, applies to the motivational criterion. Concerning
the historical criterion,' if, as Audi says, there are historical religious arguments that are
‘persuasively autonomous’ and their persuasiveness does not derive from their historically
religious character, the question of their religious character will not even surface. If, on the
other, they are ‘persuasively dependent, that means they have already been judged to be
epistemically unsound and therefore eliminated on epistemic grounds.

The preliminary conclusion should be that if we want to think clearly about the permissibility
of religious arguments in political deliberation, the content criterion is the only one that we
can practically use to judge if an argument is religious. This preliminary conclusion would
be invalid if the point of the exclusivist position was to raise only the moral point in the
following sense: a citizen is morally culpable when she supports a coercive law for (solely/
mostly) religious reasons. No external consequence necessarily follows from the fact that
a citizen is so culpable. And there are hints at this position in the exclusivist literature. For
John Rawls, the so-called duty of civility to provide reasons based on values acceptable to all

’Ibid., p.681. Audilater agreed that natural law arguments can serve as secular arguments. Paul Billingham concurs,
distinguishing between what seems persuasive for today’s audience, and what is accessible. WOLTERSTORFE.
AUDIL. Religion in the Public Square..., p. 127; BILLINGHAM. Public reason and religion..., p. 700.

8 AUDL. The Place of Religious Argument..., pp. 682-683.
?Ibid., pp. 683-684.

!9If one is persuaded by Waldron’s suggestion that virtually all - at least liberal - political theories emerged from
a theistic and specifically Christian background (see footnote 2), then Audi’s historical criterion may lead to the
conclusion that basically all our theories are in the historical sense religious, and that the liberal and the religious
are in some non-trivial sense coextensive concepts.

10
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reasonable persons was a moral duty, not a legal duty." Kent Greenawalt argues that ‘trying to
find common ground may be a moral requirement,’> and Andrew March casts the question
in terms of ‘morality of the inclusion of a religious argument in public deliberation’" So the
constraint on religious arguments ‘need not be encoded into law, enforced by state coercion
or social stigma, promoted in state educational institutions, or in any other way policed by
the powers that be/'* And it can certainly be the case that this issue can be approached in this
limited sense which only concerns moral culpability of the citizen. But insofar as political
and legal theorists are involved, the more consequential goal of the exclusivist position is
to be able to judge whether an argument is objectionably religious in the political sense,
and as such can be externally observed and subjected, at the very least, to ‘social stigma,
and plausibly to the question of constitutionality of the law based on such an objectionably
religious argument.’

Related to the question of what constitutes religious argument in a relevant sense are the
questions of who and in what context are subject to the doctrine of religious restraint. John
Rawls’ influential political liberalism is nuanced in its treatment of the distinction between
citizens and public officials. If a free society is to transcend mere modus vivendi and achieve
mutual respect between persons of different comprehensive doctrines as well as stability for
the right reasons, the justification principle must be observed: ‘Our exercise of political power
is proper and hence justifiable only when it is exercised in accordance with a constitution
the essentials of which all citizens may reasonably be expected to endorse in the light of
principles and ideals acceptable to them as reasonable and rational.® According to his later
proviso, religious and other comprehensive arguments are permissible to be introduced into
the political debate as far as reasons of the type specified by the justification principle are also
introduced ‘in due course.'” But these constraints apply to the role of government officials,
while the ‘background culture’ is exempt. Thus civil society and ordinary citizens can use
their comprehensive doctrines, including religious convictions, without restriction.'®

There is a debate whether the idea of democracy itself permits a meaningful distinction
between ordinary citizens and public officials. Rawls conceded than even individual citizens

" LOOBUYCK, Patrick. RUMMENS, Stefan. Religious Arguments in the Public Sphere: Comparing Habermas
with Rawls. In: BRUNSVELD, Niek. Religion in the Public Sphere: Proceedings of the 2010 Conference of the
European Society for Philosophy of Religion. Utrecht: Ars Disputandi, 2011, pp. 239-240.

2 GREENAWALT, Kent. Religion and Political Judgments. Wake Forest Law Review, 2001, Vol. 36, p. 415.

" MARCH. Rethinking Religious Reasons..., p. 524.

“EBERLE. CUNEO. Religion and Political Theory...

15 Jiirgen Habermas made a similar point, writing that when it comes to moral judgment, ‘the link between the
actual motivation for his actions and those reasons he gives in public may be relevant. But ‘only manifest reasons
can, and only those do have an impact on the political system as actually affect the formation of majorities and

their decisions within political bodies. So what ultimately matters is justification in the sense of the content
criterion. HABERMAS, Jiirgen. Religion in Public Sphere. European Journal of Philosophy, 2006, Vol. 14, No. 1,

pp- 7-8.
1Y RAWLS, John. Political Liberalism. New York: Columbia University Press, 1996, p. 217.

"RAWLS. Political Liberalism..., li-lii; RAWLS, John. The idea of public reason revisited. In: RAWLS, John. The
Law of Peoples. Cambridge, MA: Harvard University Press, 2001, pp. 144, 152.

¥LOOBUYCK. RUMMENS. Religious Arguments in the Public Sphere..., p. 240.

n
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are subject to the requirements of public reason in elections that concern constitutional
essentials and matters of basic justice.”” Citizens in democracy are not mere ‘subjects and
observers, but active participants who shape and give legitimacy to public policies. According
to Waldron, consistency requires that citizens should be subjected to the same requirements
as officials.?® Perhaps the most relevant distinction is not between the roles that citizens
perform, but between interactions in the ‘informal’ and ‘formal’ public sphere,” with the
latter being the forum for immediate coercive proposals.?? The result would be that both
ordinary citizens and officials (legislators, judges, administrators) could bring their religious
views into the informal public sphere - informal conversations, academia, media — without
restrictions; but both citizens and officials would have to submit to some form of constraint
in the formal public sphere. Particularly in the case of officials, there are bound to be hard
cases. Debating a bill in the Parliament or writing a judicial opinion supporting a judgement
falls quite clearly into the formal, but if our standard is ‘immediate coercive proposal, then
even an election programme?* or media interview might plausibly avoid the requirements
of public reason. The clearest example of ordinary citizens taking part in the formal public
sphere would be referenda on various levels of governance.

So far I have set up fundamental lines along which the debate should be conducted. I have
argued that if the matter is not only of moral, but also of political and legal character, the only
criterion for recognizing a religious argument is the content criterion as the rest (epistemic,
motivational, and historical) are redundant and/or irrelevant. It also seems correct to subject
all citizens, ordinary along with those who bear direct political responsibility, to be subject to
the same requirements, but only in the formal public (political) sphere and not in the wider
public discourse. The next section will come closer to answering the question whether an
exclusivist or inclusivist perspective is justifiable. Initially, I will focus on the argument from
respect, but I will then move to see how the general logic of the doctrine of religious restraint
reflects in on the practical shapes in which religious arguments enter the public sphere.

3. Religious Argument - Almost Always a Melange

The most prominent and strongest argument against the use of religious arguments is
argument from respect. In order to respect our fellow citizens as free and equal persons, we
cannot subject them to coercive treatment unless it is justifiable to them. Given that people
in modern democratic societies disagree on religious questions, coercion based on religious

Y RAWLS. Political Liberalism..., 215. Rawls’ distinction between ordinary political matters and constitutional
essentials has also been challenged as ‘moot. HABERMAS, Jiirgen. Between Naturalism and Religion. Cambridge:
Polity Press, 2008, p. 123, n.18; QUONG, Jonathan. The Scope of Public Reason. Political Studies, 2004, Vol. 52,
No. 2, 233-250; QUONG, Jonathan. Liberalism Without Perfection. Oxford: Oxford University Press, 2011, pp.
256-289.

2'WALDRON. Religious Contributions..., p. 828.
ZLOOBUYCK and RUMMENS. Religious Arguments in the Public Sphere..., pp. 239-240.
2 WALDRON. Religious Contributions..., p. 841.

2 Election programmes are notoriously subject to bargaining and compromise, especially in countries with
proportional electorial systems that usually result in the need for coalition governments.
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grounds is illegitimate.** Other arguments against including religious conviction, such as the
risk of sectarian violence” tend to be more contingent, largely solvable by robust protection
of religious freedom without the need for religious restraint in public deliberation. The
advantage of the argument from respect is that it seems to provide a principled and non-
contingent reason for religious restraint insofar as the modern pluralistic context is taken
as the background assumption. But if that is the case, the argument must also assume some
kind of epistemic asymmetry between religious and secular reasons. On this view, religious
reasons seem to inherently lack some epistemic property which would cause them to provide
justification.” It also assumes a kind of impenetrability of one’s deeply held convictions and
also that proceeding from unshared starting points necessarily produces alienation and
unintelligibility, and never novelty or fascination.” These are serious questions, and public
reason liberalism has been subject to forceful criticism of its epistemological commitments.*
But I will grant, for the sake of the argument, that there is indeed a kind of justificatory
asymmetry between religious and secular reasons. Even in that case, this section will show
that if we give due consideration to how secular and religious reasons practically mix, and
what forms religious reasons can take, the only principally impermissible use of religious
arguments is when they appear in the form of argument from authority.

As a preliminary point, it will be worth it to illustrate why the clarifications made in the
previous section were necessary. Consider the case of a purely secular (content-wise)
argument for a religiously motivated cause. Suppose that Alfred is an elected representative
of a constituency which, based on its religious conviction, believes that online betting should
be prohibited on religious grounds. Alfred then produces a series of contestable, but secular
arguments, for instance that unregulated online betting causes addiction, exacerbates
poverty, contributes to breakdown of families as a consequence, and so on. Suppose that
in this case, the political force in this example is clearly supplied by religious reasons,
and an exclusivist could therefore argue for impermissibility of such legislation because,
in Thomas Nagel's words, a person’s liberty ‘may not be overruled simply because of the
religious convictions of the majority.*® But this would require commitments that would in
the end prove to be uncivil. The assumption is that the majority that gives momentum to

#This is a simplified version of the argument from respect. More elaborate and systematic summary can be found
in BOETTCHER, James W. Respect, Recognition, and Public Reason. Social Theory and Practice, 2007, Vol. 33,
No. 2, pp. 232-233.

»» AUDL. Religious Commitment and Secular Reason..., p. 103.

2% EBERLE, Christopher. Religious Conviction in Liberal Politics. Cambridge: Cambridge University Press, 2002,
pp- 14-15. For example, Greenawalt implies that religious convictions are nonrational claims or judgments. He
takes it for granted that in many cases, also other nonrational judgments will necessarily enter public deliberation
and if that is so, ‘religious premises should not be disfavored in comparison with other nonrational premises’
GREENAWALT, Kent. Religious Convictions and Lawmaking. Michigan Law Review, 1985, Vol. 84, No. 3, p. 382.

“ WALDRON. Religious Contributions..., p. 835.

2 EBERLE. Religious Conviction...; WOLTERSTORFE Understanding Liberal Democracy...; more recently
ENOCH, David. Against Public Reason. In: SOBEL, David. VALLENTYNE, Peter. WALL, Steven. Oxford Studies
in Political Philosophy. Oxford: Oxford University Press, 2015, pp. 112-142; ENOCH, David. The Disorder of
Public Reason. Ethics, 2013, Vol. 124, No. 1, pp. 141-176.

¥ NAGEL, Thomas. Secular Philosophy and the Religious Temperament. Oxford: Oxford University Press, 2010,
p- 118.
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a proposal has to be motivated (primarily) by the best available (secular) reasons, otherwise
the proposal is illegitimate even if it is defended with secular reasons. Even exclusivists
should not subscribe to this reasoning as it would require too deep a dive into the citizens’
psychology and moral reasoning. More seriously, the public deliberation would lose perfectly
accessible arguments. Hence religious restraint should not apply in Alfred’s case.

Let us now consider a situation when a religious argument is introduced as a supplement
or a rhetorical flourish to a secular argument. The parliamentary debate might see Alfred
adding references to scripture or religious authority in order to explain his position more
fully and candidly, to make his case more appealing, or to signal to his constituency that
he acknowledges their reasons. The problem with this move is that it will plausibly cause
puzzlement and irritation on the part of those who do not belong to that particular religious
tradition and will consider that part of the argument not only unpersuasive, but also difficult
or impossible to understand. But such situation does not constitute disrespect in the objective
sense that matters for justification. Secular citizens do have even in this case arguments that, if
sound, can conclusively justify the proposed policy, and thus warrant engagement with their
substance. The accompanying religious arguments in this case produce a kind of ‘epistemic
overdetermination™ and add another, though unnecessary, reason to support the policy.
Moreover, attempting to apply religious constraint in this case would also have assume the
impermissibility of other ‘nonrational’ elements in political deliberation - a requirement
that is surely too strict for ordinary democratic politics.

The reverse case — where the secular reason supplements the religious - is arguably more
difficult. Suppose that Alfred took the religious justification of his constituency, made it the
central point of his advocacy on the parliamentary floor, but then added the secular reasoning.
This case, it seems, is the prime example of the Rawls’ proviso that religious arguments are
permissible if secular public reasons are provided ‘in due course. What political deliberation
ultimately boils down to is that adherents of different doctrines can come together from
their respective positions but ultimately offer arguments shareable or accessible with others.
But does this not amount to mere rationalization of one’s views so as to appear to respect
the requirements of political deliberation? In other words: did Rawls allow too much by his
proviso? Three distinct responses can be offered against this objection. Firstly, rationalization
as used in this context is not necessarily objectionable, and in fact constitutes a fundamental
aspect of the political process. Political deliberation at its best provides a forum where
citizens are incentivised to think through their preferences and intuitions and formulate
them into reasons for common political action. In this sense, rationalization is a natural
process of achieving the ‘reflective equilibrium’” whereby one’s intuitions, commitments, and
preferences are brought into accord with what one can formulate as principles.’* Secondly,
to mark such rationalization as objectionable in virtue of its insincerity and reducing it to
power play may be valid point for moral reflection, but it would require prodding into the

T borrow this term from Robert Audi who used it when arguing that there should be a presumption of epistemic
autonomy of ethics (such that ethics could be reasoned about without having to accept their religious grounding)
- a presumption that, on the other hand, would not be incompatible with religious grounding of ethics. Such
situation would constitute ‘epistemic overdetermination’ AUDI. The Place of Religious Argument..., p. 698.

3 KNIGHT, Carl. Reflective Equilibrium. In: BLAU, Adrian. Methods in Analytical Political Theory. Cambridge:
Cambridge University Press, 2017, p. 46.
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legislator’s motives too impractical for political purposes. And thirdly, the point made in the
previous example about the risk of ignoring an accessible and potentially sound argument,
however badly motivated it might be, is too high. Rawls’ proviso seems to stand firm, and
Alfred seems to be again on the legitimate side of the political debate.

Lastly, there is the case of a religious arguments without the secular supplement. While
the use of religious arguments in the previous examples may understandably raise the
question whether legislation so supported is legitimate, this case seems to be clear cut —
no secular reasoning, no legitimacy. But yet more precision is needed to test this claim.
Religious content comes in various forms which bear different implications for the political
deliberation. Andrew March offers a useful typology:**

1. A command extracted from a revealed text, religious authority, or personal mystical
or revelatory experience.

2. A theological or moral doctrine that is not clearly attributed to a specific claim from
a revealed text but is derived from certain theistic claims and revealed knowledge.

3. An appeal or reference to traditional religious commitments or practices.

4. An appeal to practical wisdom or moral insight found in traditions of religious
thought.

The consequence of such specification is that

‘When a citizen quotes the Bible or a Papal encyclical to prove in an authoritative and
determinate manner that homosexuality or divorce ought to be forbidden, she is simply
not doing the same thing morally, politically, and discursively as when she claims that
human life is inherently valuable (“sacred”), that Christian just war doctrine contains
enduringly wise lessons for the conduct of war or that human sinfulness cautions us
against overconfidence in our own moral intentions... [T]he first form of argument
is and undemocratic approach to knowledge, politics, and authority, while the other,
equally ,,comprehensive, reasons are less so from the very outset.*

By making such distinctions, we can still claim that contributions in political deliberation
must be formulated in a way that is apt to be received by all reasonable citizens, while
stipulating that such formulations do not have to proceed from Rawls’ narrow consensual
conception which mandates proceeding from shared premises.** I may not share the
preceding premises, but insofar as the argument takes forms 2, 3, and 4, the relevant parts
of its content can still be intelligible and can inform my moral and political reflection. So,
taking March’s example, I may not share the Christian doctrine of original sin or the ‘sin’
vocabulary at all, but with application of plausible ‘translation’ into my moral language, I can
see that people are imperfect and fallible which should elicit some measure of humility even
in cases when I have genuinely good intentions. There can, of course, be cases when forms
2, 3, or 4 will not achieve this requirement, but it is only the form 1 which seems inherently
incapable of producing such results.

2 MARCH. Rethinking Religious Reasons..., p. 527.
31bid., p. 528.
*WALDRON. Religious Contributions..., pp. 836-838.
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Arguments from authority were traditionally considered as fallacious, although more recent
reflections have questioned this widespread belief.”> Unavoidably, many choices, including
political choice, are guided by various authorities, and it is generally unproblematic as far
as the authority is a good one.*® But the trouble is with arguments from merely putative
authority, that is when one is not ready to justify the genuineness and relevance of the
authority, because in that case one does not really provide rational grounds for accepting
the authority’s conclusion.”” There are ways to make an argument from authority
unproblematic by broadening it and reformulating it into one of the acceptable forms (1-3)
of March’s typology, but some such attempts may be themselves considered as inappropriate
for political deliberation if they required discussions about religious truth. The conclusion
is that it is precisely the religious argument from authority that is the archetype of unpublic
reasons and therefore impermissible, but other forms of religious arguments, even if they are
not accompanied by any freestanding secular argument, are generally permissible.

4. The Central Meaning of Law and the Problem of Authority

Until now I have assumed much that is contested in the debate about religious arguments.
I have assumed that one can make a sensible distinction between secular and religious
arguments; that there is epistemic asymmetry between the two; that the Rawlsian principle of
justification is sound; and that using arguments that would be considered unpublic from the
standpoint of political liberalism is disrespectful toward one’s fellow citizens. Even with these
assumptions I have narrowed down the impermissibility of religious arguments to solitary
arguments from authority. In this section, I will argue that even an intellectual tradition
that I subscribe to and that rejects many of the assumptions I listed here - the natural law
tradition — can support this conclusion.*® The purpose of this section is to apply the natural
law theory’s understanding of law to the problem of religious argument. To consider this

3 WALTON, Douglas. Appeal to Expert Opinion: Arguments from Authority. Penn State Press, 2010, pp. 28-29;
WALTON, Douglas. KOSZOWY, Marcin. Two Kinds of Arguments from Authority in the Ad Verecundiam
Fallacy. In GARSSEN, Bart et al. (eds.). Proceedings of the 8th Conference of the International Society for the Study
of Argumentation, 2015, p. 1.

3 As with many authorities, the typological status of religious authorities is a complex one. If ‘theoretical’ (or
‘epistemic’) authorities provide reasons because of their superior knowledge, and ‘practical’ (or ‘normative’)
authorities provide reasons because they have special powers or rights, religious authorities are primarily the
former because of their claim the be ‘experts in religious truth’ On the other hand, it is often a part of these
religious truth that religious authorities are imbued with further powers that are practical in character, especially
(or exclusively) over the followers of the religion. In modern societies, the relevant aspect of religious authorities
when it comes to legislation is primarily the theoretical one as they claim relevant or superior knowledge, not
a special right to impose legislation on believers and non-believers alike. But that does not exclude the possibility
that in some religions, religious authorities might claim a direct practical authority in the sense of possessing
a direct powers over secular authorities as well. This however, is a topic in which I have no particular expertise,
and is not key to my argument. For the basic distinction between the theoretical and practical authority, see
WENDT, Fabian. Authority. Cambridge: Polity, 2018, pp. 1-4.

7 SIEGEL, Harvey. BIRO, John. Epistemic Normativity, Argumentation, and Fallacies. Argumentation, 1997, Vol.
11, No. 3, p. 286.

*# By the natural law tradition, I mean primarily the New Natural Law Theory as developed by Germain Grisez,
John Finnis, and Robert George. There are not insignificant differences between the ‘New’ and the ‘Old;, but the
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argument, we need to make the opposite move than shown in the previous section - not
to zoom into the details of the problem, but to zoom out and consider the fundamental
properties of law and how they are incompatible with pure authority arguments.

Barring the argument from authority from political deliberation can be justified because
the central meaning of law is to guide practical reason to action. The classical definition
provided by Aquinas, to which the natural law theories trace their perspective, is that the law
must be an ordinance of reason, for the common good, and made public (promulgated) by
a legitimate authority.” Natural law theorists consider this fundamentally moral approach to
defining law appropriate because to make social phenomena fully intelligible, one needs to
consider their point, their purpose, and the principles of their full realization.* So a law that
has all these properties is the central case of law; a law that lacks some of these properties is
at best a peripheral (defective) instance of law. In the case of its relation to reason, it means
that the law should be ‘reasonable rather than arbitrary, to address itself to the intellect rather
than merely the will, to be something that the mind can recognize as right’*" The binding
power of law comes fundamentally from its relation to reason, not the will of a superior.*
As an ordinance of reason, a law in its central case responds to a particular and genuine
need to direct and coordinate human action in a certain area. Hence a reasonable person
obeys a sound law precisely because she sees the reason for it; a person lacking in practical
reasonableness (in that particular area) will obey the law only out of fear of punishment or
will not obey it at all. Given that human practical reasoning is flawed, some citizens may not
always be receptive even when good reasons are provided and thus only comply with the law
out of fear of repercussions. Not much can be done about that from the position of legislator
and it is encumbent upon the recipient herself and constitutive associations of which she is
a member to make her more receptive to good reasons.

Ifalawis truly guided by reason, it is also inherently capable of appealing to the citizen’s reason
so that at least the reasonable ones have the best motive to obey it. But for many reasons,
a reasonable law will not be automatically appealing to some, even reasonable people.
Neither the problem which the law addresses nor the way it is addressed are necessarily
obvious. When the laws address the need that stems directly and immediately from the basic
principles of practical reasoning, i.e. the non-instrumental basic goods, their point is self-
evident to a reasonable person.”” For example, the point of legal prohibition of murder is
obvious because what is at stake is the life of the citizens. But there are needs, still genuine,
that are further removed from the basic principles of practical reasoning, such as tax codes

former has been more active in its engagement with the contemporary liberal theory. For the sake of brevity,
I will be using the general ‘natural law’ label for this tradition of thought.

¥BUDZISZEWSKI, Joseph. Commentary on Thomas Aquinas’ Treatise on Law. Cambridge: Cambridge University
Press, 2014, p. 1.

“FINNIS, John. Natural Law and Natural Rights. Oxford: Oxford University Press, 2011, pp. 9-11.
“BUDZISZEWSKI. Commentary..., p. 13.

“2MOSCHELLA, Melissa. GEORGE, Robert. Natural Law. In WRIGHT, James. International Encyclopedia of the
Social and Behavioral Sciences. Oxford: Elsevier, 2015, p. 321.

# These basic principles are specifications of the most fundamental principle of practical reason - to seek good
and avoid evil.
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or laws for the protection of cultural heritage, and these will not be obvious. Moreover, those
obvious needs directly related to the first principles, such as protection of life, will often
require more remote measures than straightforward and universal application of a moral
norm, and further determinations* (e.g., the extent to which one is justified in self-defence
and whether and in what way she is entitled to own a gun for such purpose) of which there
can be a number of reasonable alternatives, will have to be chosen.* Therefore, in majority
of real-life cases, the point of even reasonable laws will not be obvious even to all reasonable
citizens and will require justification, whether of the kind related to their objects, or to the
chosen means.

Hence the point of public justification from the natural law perspective is to realize fully the
purpose of law so that citizens have not only motives (such as fear), but reasons to obey the
law. It is not enough that there exist good reasons to enact a law, but those reasons need to
be communicated in a way that will enable at least those citizens who are open to rational
debate to obey it precisely as an ordinance of reason for the common good. For this reason,
it is legislator’s duty to supply reasons which are rationally accessible to reasonable fellow
citizens.

At this point the resemblance with Rawls’ formulations is striking. This resemblance is
fortified by the fact that some of the proponents of the natural law theory have embraced the
central terms that are currently associated with political liberalism. We should ‘unhesitatingly
endorse the requirement that political action be founded only on publicly accessible
arguments™® and we should settle political and legal matters according to ‘principles and
norms which are reasonable, using criteria of evidence and judgment that are available
to all; a requirement made possible by the premises that moral knowledge is accessible to
every person and arises from reason.” The term ‘public reason’ can even be employed to
summarize some of the basic tenents of Aquinas’ political thought.*®

But that is roughly where the similarity ends. The natural law theorists have been adamant

in their rejection of political liberalism* and criticised it for presenting an ambiguous and
skewed account of public reasons. Political liberalism needs to defend a broad conception of

“FINNIS. Natural Law..., p. 289.

*1bid., pp. 231-233. The primary purpose of authority is to supply unanimity in those numerous ‘coordination
problems’ when there is a plurality of reasonable solutions to reach a goal, but practical reasonableness dictates
that unless a single solution is chosen, the goal cannot be achieved.

6 FINNIS, John. Political Neutrality and Religious Arguments. In FINNIS, John. Religion and Public Reasons.
Collected Essays: Volume V. Oxford: Oxford University Press, 2011, pp. 111-112.

“FINNIS, John. Public Reason, Abortion and Cloning. Valparaiso University Law Review, 1998, Vol. 32, pp. 369.
Finnis here criticizes Rawls’ assumption that these two theses — that moral knowledge is accessible to all people
by virtue of their rational nature — differentiates (his) liberalism from earlier traditions, whereas they are in fact
shared with the (natural law) tradition. They do, however, represent a departure from the elitism of Aristotle,
whose philosophy is one of the fundamental sources of inspirations for the natural law tradition. GEORGE,
Robert. Making Men Moral. Oxford: Clarendon Press, p. 39-40.

“FINNIS. Public Reason, Abortion and Cloning..., p. 363.

* GEORGE. Making Men Moral...; FINNIS. Religion and Public Reasons...; TOLLEFSEN, Christopher. Pure
Perfectionism and the Limits of Paternalism. In KEOWN, John. GEORGE, Robert. Reason, Morality, and Law:
The Philosophy of John Finnis. Oxford: Oxford University Press, 2013, pp. 205-206.
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public reason if it wants to eliminate not only appeals to secret knowledge, sheer authority, or
private revelation, but also comprehensive doctrines that seek to argue that their arguments
are accessible to everyone (what Rawls called ‘rationalist believers’).*® But such attempts are
either arbitrary or exclude nothing. A person who thinks that a proposition is true should also
hold that in ideal epistemic situation all reasonable person would endorse the proposition.
Therefore, political liberals cannot (and do not) build their theory on an epistemically
ideal situation, because it would not exclude arguments from reasonable (in respect to
the particular proposition in question) comprehensive doctrines. The public justification
principle also cannot refer to the actual epistemic situation, because if, as Rawls admits,
reasonable people can and do hold some unreasonable views, then there is no relevantly
substantive proposition that all reasonable people endorse.’* The idealization employed by
political liberalism does not idealize all the way, but that invites an objection that it arbitrarily
excludes a kind of propositions that would be endorsed in ideal epistemic circumstances,
and does so merely because it sets out to achieve, although with good intentions, the
exclusion of comprehensive doctrines from political deliberation. So when Rawls argues
that rationalist believers’ arguments cannot be ‘publicly and fully established by reason;>* he
begs the question precisely against their central claim, unless he addresses the merit of these
arguments.” But addressing the truth claims of a comprehensive doctrine would defeat the
purpose of political liberalism, and so one cannot both exclude the arguments of rationalist
believers and remain committed to the principles of political liberalism. Hence why the
status of natural law arguments has been used to portray how difficult it is to ascertain how
much exactly political liberalism excludes.**

Crucially, natural law thinkers hold that a successful political justification cannot be based
on merely political conception that would abstain from identifying intrinsic goods. In fact,
only a true comprehensive doctrine can be fully reasonable by virtue of its identification of,
and building on, ultimate, not-merely-instrumental reasons. For each person’s reasons to act
in a certain way, both in a private and political domain, have to be reasons which are either
basic and intrinsic, or must lead to some more basic and ultimate reasons. One’s public acts,
which are at the same time one’s private acts as they are connected to the one and same life
and moral choosing as a person, can only be rational insofar as they can be traced all the
way down to reasons that make rational choosing intelligible. These are precisely the reasons

*RAWLS. Political Liberalism. .., pp. 152-153.

S FINNIS, John. Religion and Public Life in Pluralistic Society. In FINNIS, John. Religion and Public Reasons.
Collected Essays: Volume V. Oxford: Oxford University Press, 2011, p. 52. Rawls explicitly advocates for the
idealized version of his criterion, but then the objection would be that it arbitrarily excludes a class of true
propositions (about the ‘good life’) from the epistemically ideal conditions in order to achieve his pre-determined
goal.

2RAWLS. Political Liberalism..., p. 153.

3 GEORGE, Robert P. In Defense of Natural Law. Oxford: Oxford University Press, 1999, p. 202-203; FINNIS.
Public Reason, Abortion and Cloning..., p. 366.

** GREENAWALT, Kent. Natural Law and Public Reasons. Villanova Law Review, 2002, Vol. 47, Issue 3, pp. 531-
552; BILLINGHAM. Public Reason and Religion...
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that political liberalism identifies with ideas about the ‘good life’ and seeks to prohibit from
political deliberation.”

A contrast with political liberalism will illustrate the point. To be consistent with its emphasis
on excluding arguments based on the idea of the good from political deliberation, Rawls
proceeded on a ‘thin theory of good, identifying those goods that everyone wants for the
sake of pursuing their own ends and their life plans.*® But instrumental goods need for their
intelligibility, as I explain above, more basic reasons and can only be deemed reasonable by
recognizing as reasonable those ends whose realization they enable.”” Rawls may be right
to consider his list of primary goods reasonable, but only accidentally. Perhaps reasonable
people are indeed justified in wanting those Rawlsian goods, but we have no way of knowing
that if we do not address the question of what intermediate and basic ends those instrumental
reasons serve, but to do so in political deliberation would be uncivil. A person committed
to political liberalism cannot, due to her theoretical commitments, explain why these and
only these are reasonable goods in a relevant sense, and her ‘goods’ are thus indeed merely
wants,*® and only presumably reasonable. Political liberalism thus advocates exclusion of all
‘really justificatory philosophical arguments™ for the sake of arbitrary ‘public’ justification.

This conclusion is relevant for this debate because from the natural law viewpoint,
a comprehensive justification is not only permissible, but actually necessary, in political as
well as non-political action.®® Moreover, for natural law theorists, religion is a basic and
intrinsic human good, irreducible to other goods, and intelligible as one’s attempt to seek
the truth about the ultimate nature of things and to arrange one’s life and commitments
accordingly to these conclusions. Religious liberty thus conceived is a prime example of
a perfectionist justification for what is commonly understood as a fundamental right. But
beyond that, the value and intelligibility of religious pursuit can warrant reasonable and
judicious recognition and support from the state, preferring prudential cooperation to
‘strict’ separationism.®'

> FINNIS. Political Neutrality and Religious Arguments..., p. 107.
**RAWLS, John. A Theory of Justice. Cambridge, MA: Belknap Press of Harvard University Press, 1999, p. 79.

71t is a fundamental premise of the natural law tradition that reason is not purely instrumental in the Humean
sense. Reason is not condemned to simply provide the most effective means to non-rationally determined ends
but is capable of discerning the proper ends of human action, and a successful identification of an intrinsically
choiceworthy end makes possible rationally motivated action. MOSCHELLA. GEORGE. Natural Law..., p. 320;
GEORGE. In Defense of Natural Law..., p. 128.

8 GEORGE. Making Men Moral..., pp. 137-138.

¥ FINNIS, John. Introduction. In FINNIS, John. Religion and Public Reasons. Collected Essays: Volume V. Oxford:
Oxford University Press, 2011, p. 8.

% Even though arguments need not be formulated ‘all the way down’ in each and every instance of political
deliberation, they always imply a reference to one or more basic axioms of practical reasoning.

' GEORGE. Making Men Moral..., pp. 225-226; FINNIS, John. Darwin, Dewey, Religion, and the Public Domain.
In FINNIS, John. Religion and Public Reasons. Collected Essays: Volume V. Oxford: Oxford University Press, 2011,
p. 31; GEORGE, Religious Liberty and Political Morality..., p. 135-136. For natural law theorists, to inquire
into the existence of God through both unaided reason and public revelation is completely rational, and in fact
a natural and necessary step when the question of grounding of intrinsic goods arises in one’s rational reflection.
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Even with all these qualifications and dissimilarities, and its provokingly religious-
friendly character, I argue that the natural law tradition can affirm a part of political
liberalism’s commitments: rejection of arguments from what Robert George calls ‘sheer
authority’** The reason for this is not respect for moral status of persons or their autonomy;,
but a more primary requirement that law as an ordinance of reason should aim to provide
genuine reasons, not just enforce compliance. The implication is that in this context, a mere
argument from authority simply does not provide reasons for those who do not accept
given authority. The clearest example would be reference to divine authority: ‘God wills it’
or ‘it is proscribed in the Holy texts, but one can also be guilty of ambiguously referring to
‘natural law’. Even if the proposal is in itself reasonable, dissenters are provided no rational
grounds for (in)action unless the reasonableness of the proposal is communicated to them.
Consequently, the common good and sense of its embodiment in the legal system is put into
question and legitimate authority undermined.

Moreover, assuming for the sake of the argument that there could be a universally affirmed
authority, such a possibility illustrates even more emphatically the problematic status of
arguments from authority. It might seem that the argument in the previous paragraph is
subject to contingency. After all, even though the natural law theory recognizes pluralism of
values and legitimate ways of life, it does not take present social divisions, including religious
ones, as inherently inescapable. Therefore, there could theoretically come a day when
the citizens of a country would converge on a single religious doctrine and authority, for
instance Christian revelation and the doctrine of the Catholic Church. In such a situation,
it might appear that the legislator would be allowed to simply refer to Church’s social and
moral teaching when passing a legislation. But on the contrary, I argue that even in such
a situation, arguments from authority would likely violate the requirement of the reason-
guiding essence of the law. For every principle endorsed as a moral rule by a non-political
authority stands in need of justification when being translated into human law for two
reasons. The first being the legitimate debate about the proper extent of political authority, in
general and in particular circumstances; the second being the problem of choosing specific
means of pursuing a legitimate goal.

Concerning the limits of the role of government, imagine that in a wholly Catholic country
everyone agrees with the Church’s teaching that adultery is a grave sin. Even in this case, it is
necessary to reason if and how should this precept be recognized by the particular political
community in view of its true but limited (subsidiary) role of government in fostering moral
development of its citizens.®® Concerning the means to pursue a specific goal, let us consider
the current Pope’s insistence on protecting natural environment.** Even in society of pious
Catholics committed to the Pope’s views, further reasoning would be needed on how such
common project should be conducted, respecting all the prudential considerations relevant

2 GEORGE. Public Reason and Political Conflict..., p. 201.

© GEORGE. Making Men Moral..., p. 1; FINNIS, John. Is Natural Law Theory Compatible with Limited
Government?. In GEORGE, Robert. Natural Law, Liberalism, and Morality. Oxford: Oxford University Press,
1996, pp. 4-6.

“POPE FRANCIS. Laudato Si. 2015. Cited on 28.9.2023. Available at https://www.vatican.va/content/francesco/
en/encyclicals/documents/papa-francesco_20150524_enciclica-laudato-si.html.
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for the given community. To simply refer to the Pope’s authority when justifying any
particular policy would make for a defective law.®®

5. The Status of Non-political Authority in Political Theory

The previous sections have shown that there is a convergence on the principle that political
decisions should not be justified merely by arguments from (religious) authority. This
principle seems to stand whether one approaches the problem of religious arguments from
a position hostile to religion,* indifferent to religion, or affirming the value of religion. But
in framing the question as the argument from authority, another consideration is necessary,
since these conclusions embody an understanding of the position of non-political authorities
vis-a-vis political authority and individuals. Hence I want to raise a challenge to the main
premise of the arguments in the previous two sections: that the primary mode of political
reasoning and justification is between individuals, and between individuals and the state. We
should ponder, I argue, the implications of a more ‘embedded’ understanding of authority,
that is rooted not in the contractualist consensus of individuals, but in the needs of non-
political authorities that enables non-political communities to realize their reasonable goals.

Contemporary liberal theory, Maria Cahill argues, understands authority very similarly to
the 17™ century theorists of sovereignty, Jean Bodin and Thomas Hobbes. This archetype of
‘disembedded’ authority had several key characteristics: it was 1) unitary; 2) addressed to
individuals; 3) an abstract construction; 4) superordinate; and 5) impervious to the good.
Cahill juxtaposes this archetype to a different understanding of authority, an ‘embedded’
one based on a robust conception of subsidiarity,”” which results in the following set
dichotomies:®

% As Finnis persuasively shows on the 19" century example of family wage (the principle that the family should
be able to subsist on a single person’s (father’s) wage), the Church’s social teaching should be more modest in its
proposals and formulate them hypothetically, taking into account the contingent nature of politics and giving
due consideration to the difference in the universality between affirmative and negative moral norms. FINNIS,
John. A Radical Critique of Catholic Social Teaching. In: BRADLEY, Gerard V. BRUGGER, Christian E. Catholic
Social Teaching: A Volume of Scholarly Essays. Cambridge: Cambridge University Press, 2019, pp. 548-584.

% Most of the debate about religious arguments is conducted as if from a neutral, indifferent standpoint, but
Greenawalt notices that there are law professors and other intellectuals, who, ‘display a hostility or skeptical
indifference to religion that amounts to a thinly disguised contempt for belief in any reality beyond that
discoverable by scientific inquiry and ordinary human experience’ GREENAWALT. Religious Convictions and
Lawmaking..., p. 356.

¢The meaning of the robust conception of subsidiarity will be clarified in the following discussion. Briefly, it is
a conception which is not primarily based around the efficiency criterion, but on the ability of communities to
pursue their objectives without being supplanted by a higher-level authority.

% CAHIL, Maria. Sovereignty, Liberalism and the Intelligibility of Attraction to Subsidiarity. The American
Journal of Jurisprudence, 2016, Vol. 61, No. 1, pp. 123.
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Disembedded authority VvS. Embedded authority
Unitary Incommensurable
Addressed to Individuals Addressed to groups
Abstract Construction Organic
Superordinate Supplemental
Impervious to the good Ordered to the good

Figure 1. Dichotomies of the disembedded and embedded conceptions of authority.

Contemporary liberal theory does represent a departure from these earlier sources, but
especially in the influential Rawlsian iteration, represents also a fundamental continuity with
them. Starting with the contrast between the unitary and incommensurable character of
authority, both the break and the continuity manifests clearly. Political liberalism obviously
does not propose a model of authority as monolithic as those proposed by early theorists
of sovereignty. It is also its central premise that individuals are imbued with an essential
capacity to pursue their conception of the good and in this they posses a kind of exclusive
authority or self-authorship that the state is bound to respect. On the other hand, the relation
between communities through which individuals pursue their flourishing, and the state, is
left undescribed. In this sense, political liberalism ignores how authorities that govern non-
political communities relate to the political authority and therefore operates on a unitary
understanding of authority, such that is vested solely in the political leadership.

Other dichotomies can be assessed more easily. When specifying its principles of justice,
political liberalism clearly operates on the relationship between mutually disinterested
individuals and the state, and while the citizens can in due course discover they have natural
ties, the society’s laws are not meant to promote their welfare. There is a direct and unmediated
connection between the individuals and the political authority, and principles of justice have
to be constructed on this basis.®” Political liberalism is also an abstract construction. The
‘veil of ignorance’ behind which self-interested individuals, stripped of their personality
and particularities and endowed with general theoretical information, ensures that our
idealization will help us arrive at the political conception of justice.”” Political authority
according to political liberalism is also clearly superordinate rather than supplemental,
primarily because there is nothing to supplement if non-political communities and
associations play virtually no role in constructing a conception of justice. Individuals may
retain their comprehensive doctrines, but they are also required to consider the principles of
justice as the ultimate guides of practical reasoning and internalize that there are no higher
standards, so that reasoning is best guided by the political conception and can supplant
comprehensive doctrines if need be.”

® CAHIL. Sovereignty, Liberalism..., pp. 126-127.
Tbid., p. 127.
' Ibid., p. 128.

23



Jan Tomastik: Religious Argument as an Argument from Authority

Lastly, political liberalism’s insistence on splitting the justice from the good and orienting
the political authority solely toward the former makes it impervious to the good. Political
liberals stress that it is an essential capacity of the person to follow her conception of the
good,” but this capacity should not manifest politically. A quasi-Hobbesian fear that if
everyone is allowed to pursue their comprehensive doctrine politically, then society becomes
a battleground, motivates political liberals to excise the questions about transcendent truth
or moral good from politics, hoping that adopting necessary moral positions is possible
‘without any moral, epistemological of philosophical expertise”

This all means that political authority is in several fundamental aspects detached from the
broader society in which individuals are essentially tied to one another in ties of family,
friendship, local or professional community, religious affiliation and so on, and thus seek
to pursue their irreducibly social flourishing. Moreover, they subject themselves to various
authorities among which the state is but one (though overarching). Liberal theory rarely
takes this seriously or ascribes it much relevance and so remains inherently individualistic,
bypassing the institutions of civic society.”

The major consequence for the debate about religious argument is obvious. If other (such
as religious) authorities are irrelevant for, or even incompatible with, proper political
interactions between individuals and the state, then arguments from authority are
impermissible. Citizens can address each other only as individual citizens, not members of
families, chess clubs, volunteer firemen, and believers, even though these memberships and
particular authorities are essential for their capacity to form and follow their conceptions
of the good life. So the solution that political liberalism offers to the problem of peaceful
coexistence in pluralistic societies comes at a high cost as it detaches what is organically
connected in any individual’s life — the political with the non-political. That is why, Cahil
suggests, the idea of subsidiarity is so inadvertently attractive - it provides a counterweight
to liberal individualism.” It stipulates that relationships and communities of different
purposes are essential to human flourishing, and that these communities create structures
of authority to coordinate themselves. These are horizontally and vertically differentiated,
different both in terms of the level at which they operate and the specific purpose for which
they exist. The need for political authority arises ‘organically’ from the need to coordinate
and establish an overarching authority that could resolve disputes and so enable those
various communities (and hence their members) to flourish. It ‘supplements’” in the sense
that it should assist these communities, and in the sense that it cannot replace them insofar
as they are capable of fulfilling their purpose, even when absorbing them would be more
effective.”® It is fundamentally ‘ordered to the good” because it addresses the needs that stem
from efforts to pursue the good, is ‘addressed to the groups’ that channel these efforts, and

2QUONG. Liberalism without Perfection..., p. 100.
7» CAHIL. Sovereignty, Liberalism..., p. 129.

71bid., p. 115.

71bid., p. 129.

7S FINNIS. Natural Law and Natural Rights..., p. 169.
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is ‘incommensurable’ because it recognizes that it cannot sweep up all the horizontally and
vertically differentiated authorities under the same unitary structure.”

The embedded’ understanding of authority challenges the natural law tradition and political
liberalism in different ways. The former already models its understanding of authority
in this way while still being capable of formulating a position against arguments from
religious authority. The challenge is therefore an internal one - the question is whether the
implications of an embedded nature of political authority and its affirmation of the essential
importance of non-political authorities for human flourishing should not in fact lead to
a kind of Wollterstorfian consociational democracy. In that case, one could proceed on the
grounds of religious or other non-political authority precisely because it is reasonable to
affirm that religious community is a constitutive aspect of one’s flourishing.

The challenge for the liberal theory is of external character and thus creates a much more
complex set of problems. The robust account of subsidiarity, such that would not become
reducible to a principle of efficiency or decentralization, is not a ‘trinket’ that can be simply
added to liberal individualism.” It may be the case that fruitful engagement with this
fundamentally rival conception would only be possible if liberalism faced a fundamental
crisis. Perhaps such crisis is already on our hands, indicated by deep theoretical division
around the attempt to justify liberal democracy at least to the liberals, but also by practical
problems in liberal societies, such as fragmentation, polarization, decline and corresponding
overregulation of non-political associations, and disintegration of families.”” Perhaps these
phenomena can create the perfect storm to reflect on the fundamental commitments of
contemporary liberalism.

6. Conclusion

My goal in this article was threefold. First, I argued from the principles of the exclusivist
position to show that even when one concludes that religious arguments are impermissible
in political deliberation, they need to be specified in terms of arguments from authority if we
want to maintain appropriate openness of the public debate. Second, I argued that rejecting
fundamental premises of exclusivists, such as political liberals, does not necessarily lead to
the negation of their conclusion. The natural law tradition can reject these premises and at
the same time endorse the conclusion since it should argue that not only is law an ordinance
of reason, but also an ordinance for reason. Justifications from mere authority therefore fail
to provide a fundamental purpose of law. Third, I argued that both these conclusions possibly
rest on a shared, but controversial premise — that non-political authorities are normatively
irrelevant for political deliberation. These arguments should lead us to 1) embrace an
interpretation of the church-state separation that does not constitutionally exclude many
of ordinarily used religious arguments; 2) challenge the individualistic foundations of our
political thinking despite the fact that the debate about communitarianism has its best years
behind it.

77 CAHIL. Sovereignty, Liberalism..., p. 119.
71bid., p. 131.
" Ibid., p. 130.
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Abstract

This paper pursues the question of what distinguishes crimes against humanity from other
international crimes and why and how they fall under the purview of universal jurisdiction.
To this end, the normative architecture of crimes against humanity jurisprudence is
examined to determine whether jurisdictional certainty alone would suffice for establishing
the basis for their adjudication. This category of crimes constitutes a frontal assault on human
dignity and humanity at large. Nevertheless, the conundrum we face concerns the vestiges of
a historically skewed regime of accountability in international law, regardless of the severity
of such crimes. In other words, the problem concerns how international [criminal] law is
perceived and operationalized, not with universal jurisdiction's in-principle applicability to
crimes against humanity.

Keywords: crimes against humanity, universal jurisdiction, international criminal law,
jurisdictional certainty
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1. Introduction

The contribution of this article lies in its discussion of the concept of crimes against
humanity not only from the perspective of International Criminal Law but also from the
broader perspective of societal accountability. Societal accountability is related to but also
distinctly different from legal responsibility, in this specific context, that of “individual
criminal responsibility” for crimes falling under the purview of international law. The text
has two main parts, relying on different approaches and working with separate scholarly
literature, ultimately promising the possibility of a hybrid approach. The first set of debates
in the following pages relates to International Law, particularly International Criminal Law.
Concerning the second part, the article offers a specific selection of literature on legal and
political philosophy to bear and comment mainly on the work of Hannah Arendt. The paper
emphasizes the extra-legal bases and justifications for adjudicating crimes against humanity.

The debates introduced here are particularly relevant in the immediate aftermath of the South
Africa v Israel application at the International Court of Justice (ICJ). The Court’s Order of 26
January 2024 established a real and imminent risk of irreparable damage to a group of the
rights asserted by South Africa.! The impact that the Order will have on other States, especially
those facilitating the Israeli operations in Gaza, is particularly relevant to the discussion of
limits of universal jurisdiction addressed here and the need for its fortification by domestic
action. Some argue that while most African states had restored or established relations with
Israel by the early 2020s, including the five Arab League members of Egypt, Morocco, Sudan,
Mauritania, and Chad, South Africa was already a fierce critic of Israel outside the Arab
and Muslim worlds prior to its application to the IC]. It opposed Israel’s observer status
in the African Union (AU) and has had a long engagement with the Boycott, Divestment
and Sanctions (BDS) campaign against the Jewish state. Though the African National
Congress (ANC) explained this policy as a response to Israels historical cooperation with
the apartheid regime, this newest affront against Israeli state practices indicates the stakes
are higher than what can be justified by historical anger.” Furthermore, the significance of
the erga omnes status of genocide, similar to Crimes against Humanity, is not about the
somewhat troubled relations between Israel and South Africa. While South Africa took
a stance against the acts committed in the Israeli military campaign against the Palestinian
population and declared they may constitute genocide, the incitement to commit genocide,
and the failure to punish those responsible in each case, the IC]J ruling indicates that the
erga omnes stipulation is not to be restricted to the prohibition of genocide, but refers in
general to the ,rights and obligations enshrined by the Convention’ for all states, including
the obligations to prevent and punish acts of genocide. Furthermore, this particular order
signals the further development of the doctrine of humanitarian, that is, the willingness to
grant interim relief based on human vulnerability in the case law of the IC].?

!For the full text of the Order, see Order of International Court of Justice of 26.1.2024, No. 192. Available online:
https://www.icj-cij.org/sites/default/files/case-related/192/192-20240126-ord-01-00-en.pdf [Last accessed at
11.02.2024].

*See BISHKU, Michael B. South Africa's Anti-Israel Obsession. Middle East Quarterly, Spring 2023.

3See AL TAMIMI, Yussef. Implications of the ICJ Order (South Africa v Israel) for Third States. EJIL Talk,
published on 6.2.2024, cited on 11.2.2024. Available online at: https://www.ejiltalk.org/implications-of-the-icj-
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2. Crimes Against Humanity
2.1 Definitional Conundrums

The commonly accepted understanding of the modern concept and related jurisprudence
of crimes against humanity is that they are products of the horror of the crimes committed
during the two World Wars. As such, crimes against humanity were codified due to the
growing consensus amongst both European and post-colonial states that certain crimes
committed by states against their citizens should be legitimate subjects of international
criminal law and adjudication.* However, unlike war crimes and genocide, crimes against
humanity jurisprudence developed through piecemeal additions to customary international
law.> Consequently, the statutes of most international and internationalized tribunals,
including but not limited to the International Criminal Court's Rome Statute, contain
slightly different definitions of these crimes regarding the jurisprudence employed by
different international, regional and hybrid legal bodies.® The evolution of the definition of

order-south-africa-v-israel-for-third-states/.

*On the politics of establishing the ICC and drafting and ratifying the Rome Statute, see ORENTLICHER, Diane
E Politics by Other Means: The Law of the International Criminal Court. Cornell Int'l L], 1999, Vol. 32, Issue 3,
p. 489.

> On the history of crimes against humanity in international law, see ROBERTSON, Geoffrey. Crimes against
humanity: the struggle for global justice. The New Press, 2013; FANG Jr, Anthony E Punishment, justice and
international relations: ethics and order after the cold war. London: Routledge, 2009; BASSIOUNI, Cherif M. (ed.).
International Criminal Law, Volume 2: Multilateral and Bilateral Enforcement Mechanisms. Brill, 2008; MAY,
Larry. Crimes against humanity: a normative account. Cambridge: Cambridge University Press, 2005; LUBAN,
David. A theory of crimes against humanity. Yale J. Intl L., 2004, Vol. 29, pp. 85-167; ROBINSON, Darryl.
Defining ‘Crimes Against Humanity’ at the Rome Conference. The American Journal of International Law, 1999,
Vol. 93, pp. 43-57.

¢For a historical overview of the definition, see in chronological order:

1945 London Charter of the International Military Tribunal (Nuremberg Charter), Article 6(c): "murder,
extermination, enslavement, deportation, and other inhumane acts committed against civilian populations,
before or during the war; or persecutions on political, racial or religious grounds in execution of or connection
with any crime within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of the
country where perpetrated.” [This definition was also used in the Charter of the International Military Tribunal
for the Far East.]

The Statute of the International Criminal Tribunal for the former Yugoslavia (ICTY), Article 5:

“...the following crimes when committed in armed conflict, whether international or internal in character, and
directed against any civilian population: (a) murder; (b) extermination; (c) enslavement; (d) deportation; (e)
imprisonment; (f) torture; (g) rape; (h) persecutions on political, racial and religious grounds; (i) other inhumane
acts”

The Statute of the International Criminal Tribunal for Rwanda (ICTR), Article 3:

“...the following crimes when committed as part of a widespread or systematic attack against any civilian
population on national, political, ethnic, racial or religious grounds: (a) Murder; (b) Extermination; (c)
Enslavement; (d) Deportation; (e) Imprisonment; (f) Torture; (g) Rape; (h) Persecutions on political, racial and
religious grounds; (i) Other inhumane acts”

The Statute of the Special Court for Sierra Leone (SCSL), Article 2:

“...the following crimes as part of a widespread or systematic attack against any civilian population: a. Murder;
b. Extermination; c. Enslavement; d. Deportation; e. Imprisonment; f. Torture; g. Rape, sexual slavery, enforced
prostitution, forced pregnancy and any other form of sexual violence; h. Persecution on political, racial, ethnic or
religious grounds; i. Other inhumane acts”

The Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia (ECCC), Article 5:
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crimes against humanity as an international instrument has remained the same, too.” As far
as the practices of international courts are concerned, later definitions are more expansive.
Domesticated definitions tend to be a narrower reading of these crimes at the regional level
compared with their international counterparts. It is important to note that the ‘domesticated
adoptions’ capture regional mechanisms and definitions integrated into national penal codes.?
Although there are some inconsistencies in definitions of these crimes in various documents
due to the evolution of the concept in statutes of international and hybrid criminal courts
tribunals, the authoritative definition is in Article 7 of the Rome State, and the International
Law Commission’s proposal for a convention on Crimes against humanity are indeed most
promising documents.’ These developments complicate a suggestion of whether shifting the
focus of adjudication of such crimes away from institutions such as the ICC to hybrid or
national courts is preferable. This is despite the post-colonial/decolonial critique emanating
from the Global South and mainly Africa of the ICC, especially considering the recently
accepted applications by the ICC concerning the Global East. African). This text takes the
position that following Hannah Arendts work, it is imperative to emphasize the universal
and not country-specific nature of crimes against humanity. If so, national and international
courts (such as the ICC) are suitable for trying those crimes, as clearly reflected in the Rome
Statute’s complementarity principle.

Still, the contents of both jus cogens norms and erga omnes obligations dictating state
parties to punish crimes against humanity remain subject to greater controversy than has
been the case in the prescribing of punishment for genocide and war crimes.’ One may
argue that these are merely jurisprudential matters to be settled in courts with subject matter

"...any acts committed as part of a widespread or systematic attack directed against any civilian population, on
national, political, ethnical, racial or religious grounds, such as murder; extermination; enslavement; deportation;
imprisonment; torture; rape; persecutions on political, racial, and religious grounds; other inhumane acts."

7 For instance, in 2002, the USA asked all countries who were part of the ratification scheme for the ICC to sign
agreements exempting US citizens from prosecution by the Court and threatened economic sanctions if they
refused. Some countries yielded to this pressure even after ratifying the ICC Statute. What is essential for the
present and future context is the subsequent introduction of bilateral immunity agreements (BIAs) into the
architecture of the Rome Statute. For further debate, see NOORUDDIN, Irfan. PAYTON, Autumn L. Dynamics
of influence in international politics: The ICC, BIAs, and economic sanctions. Journal of Peace Research, 2010,
Vol. 47, Issue 6, pp. 711-721.

8 A key example is the Canadian jurisprudence on Crimes against Humanity. In 1998, the Government of
Canada established its Crimes against Humanity and War Crimes Program. The mandate of the program is
to deny safe haven to persons believed to have committed or been complicit in war crimes, crimes against
humanity or genocide. For details of the jurisdictional mandate of this body, see Canada and the International
Criminal Court. Government of Canada, published on 30.10.2023, cited on 11.2.2024. Available online at:
https://www.international.gc.ca/world-monde/international relations-relations internationales/icc-cpi/index.
aspx?lang=eng.

? See the International Law Commission. Draft articles on Prevention and Punishment of Crimes Against
Humanity. Office of Legal Affairs, published in 2019, cited on 11.2.2024. Available online at: https://legal.un.org/
ilc/texts/instruments/english/draft articles/7 7 2019.pdf.

9On the disputed nature of the norm, see WALD, Patricia M. Genocide and crimes against humanity. Wash.
U. Global Stud. L. Rev., 2007, Vol. 6, pp. 621-633; PATERSON, Robert K. Resolving Material Culture Disputes:
Human Rights, Property Rights and Crimes against Humanity. Willamette Journal of International Law and
Dispute Resolution, 2006, Vol. 14, No. 2, p. 161.
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jurisdiction. In the following pages, I argue otherwise and posit that many of these seemingly
jurisprudential disputes relate to the criteria used to determine what constitutes a crime
against humanity and the determination of criminal thresholds. As such, there is an intrinsic
politico-normative challenge concerning the issue of their universal applicability.

2.2 Jurisprudential Necessities

In jurisprudential terms, the primary challenge in defining crimes against humanity is
identifying the precise elements that distinguish these offences from crimes exclusively subject
to national laws. The definition not only determines the scope of international jurisdiction
but also gives rise to several significant consequences concerning trial structure, conditional
and selective removal of immunities and the commuting of sentences. Unlike most domestic
crimes, these offences are generally considered outside the purview of statutes of limitations.
Equally importantly, the immunities that often shield state representatives and high-ranking
public and military officers from criminal responsibility are categorically removed in the
context of crimes against humanity, at least when trials are held before international tribunals
or domestic courts employing universal jurisdiction. Although applications of universal
jurisdiction remain controversial vis-a-vis the capacities of domestic courts, proponents
of the norm invariably include crimes against humanity within its scope. When put into
practice, the following would be the result. While the crime of murder could only be tried in
a court with a jurisdictional link to the act, a murder committed as a crime against humanity
could be tried by any criminal court in any jurisdiction.

The unique character of this category of crimes emanates from the fact that the prohibition of
crimes against humanity falls strictly under the purview of jus cogens norms in international
law. At least in theory, states have an obligation under international law either to prosecute
perpetrators of crimes against humanity or to extradite them to states intending to pursue
prosecutions, hence the erga omnes obligation about this particular set of crimes. In light of
the serious legal consequences of designating an offence a crime against humanity and the
severe moral condemnation the label entails, the importance of understanding the exact
juridical nature of these offences needs no further explanation. However, this paper is not an
exercise in that vein. Although it does provide a brief historical sketch of the evolution of the
norms and jurisprudence prohibiting crimes against humanity, as well as an assessment of
its constitutive crimes, the core of the argument developed in the following pages pertains to
another and, I would purport, an equally important issue: the politico-normative framework
within which these offences find meaning and are deemed worthy of trial under the aegis of
universal jurisdiction. The ultimate aim of this exercise is to determine whether the focus
of their adjudication could be shifted away from institutions such as the ICC to hybrid or
national courts, thus examining the possibility of ,domesticating this particular category of
state criminality.

In essence, crimes against humanity are mass crimes committed against the fundamental
human rights of a civilian population. If so, their standard inclusion under humanitarian,
rather than human rights, law is misleading and has grave consequences. They are rightfully
distinguished from egregious state crimes such as genocide in that they need not target
aspecific group but may aim at the civilian population in general. Thus, they create conditions
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of generalized trauma and loss. Similarly, crimes against humanity are regarded differently
from war crimes insofar as the criminal conduct is directed not toward an enemy's population
but against the perpetrators® own, hence the difficulty of their adjudication. In the following
pages, an appeal is made to understand the politico-normative precepts of crimes against
humanity jurisprudence in an attempt to render them meaningful and valuable within the
domestic realm, where these crimes are perpetrated, rather than being seen as an imposition
by an international court or a consortium of states (the latter format commonly known as
victor's justice®).

3 The Normative Architecture of Crimes
Against Humanity Jurisprudence

In international law, crimes against humanity found their first explicit formulation as
a category of crime in Article 6 (c) of the Niirnberg/Nuremberg Charter which emerged
from the Tribunal.! The offences categorized as crimes against humanity were also included
in Article 5 (c) of the Tokyo Charter and Article II (1) of Control Council Law No. 10."
While the Nuremberg and Tokyo Charters required that crimes against humanity evidence
a connection to aggressive war or war crimes, this supplementary requirement was later on
left out of Control Council Law No. 10. The Statutes of the Yugoslavia and Rwanda Tribunals.
The ICC then reaffirmed the customary law character of crimes against humanity, and the
prohibition of crimes against humanity was recognized as having the status of jus cogens and
its adjudication belonging to the domain of erga ommnes obligations.

It is worthy of note that the legal phrase ,crimes against humanity* was first employed
earlier, in a 1915 Declaration by the governments of Great Britain, France and Russia, which
condemned the Turkish government for the alleged massacres of Armenians as ,crimes
against humanity and civilization for which all the members of the Turkish [sic Ottoman]
Government will be held responsible together with its agents implicated in the massacres”"?
Despite this early use of the term, the first prosecutions of crimes against humanity did not
occur until after the Second World War in 1945, in the form of the International Military
Tribunal (IMT) at Nuremberg, Germany. The charter establishing the Nuremberg IMT
defined crimes against humanity as murder, extermination, enslavement, deportation, and
other inhuman acts committed against any civilian population, before or during the war, or

1See UN. Secretary-General. The Charter and Judgment of the Niirnberg Tribunal — History and Analysis:
Memorandum/ submitted by the Secretary-General, Document A/CN.4/5. United Nations, published in
1945, cited on 11.2.2024. Available online at: https://digitallibrary.un.org/record/160809/files/A_CN.4_5-EN.
pdf?n=en.

2 For the complete text, see Control Council Law No. 10. Lillian Goldman Law Library, published in 1945,
cited on 11.2.2024. Available online at: http://avalon.law.yale.edu/imt/imt10.asp. The list includes atrocities and
offences, including but not limited to murder, extermination, enslavement, deportation, imprisonment, torture,
rape, or other inhumane acts committed against any civilian population, or persecutions on political, racial or
religious grounds whether or not in violation of the domestic laws of the country where perpetrated.

3 See ROBERTSON, Geoffrey. Crimes against humanity: the struggle for global justice. The New Press, 2013; and
MATAS, David. Prosecuting crimes against humanity: the lessons of World War 1. Fordam Int'l L], 1989, Vol. 13,
Issue 1, p. 86.
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prosecutions on political, racial or religious grounds in the execution of or in connection
with any crime within the jurisdiction of the Tribunal, whether or not in violation of the
domestic law of the country where they were perpetrated. After the Nuremberg Charter,
the Tokyo Charter of 1946 established the International Military Tribunal for the Far East,
incorporating the exact definition of crimes against humanity. Following the Nuremberg
and Tokyo trials of 1945-1946, no other international tribunal with jurisdiction over crimes
against humanity was established until the ad hoc Yugoslav and Rwanda Tribunals.

Meanwhile, in 1947, the International Law Commission was charged by the United Nations
General Assembly with the formulation of the principles of international law recognized and
reinforced in the Nuremberg Charter and drafted a ,,code of offences against the peace and
security of mankind“ which included crimes against humanity.'* In 1996, this Draft Code
from 1947 was brought to the attention of jurists who then reinstated crimes against humanity
as inhumane acts including murder, extermination, torture, enslavement, persecution on
political, racial, religious or ethnic grounds, institutionalized discrimination, arbitrary
deportation or forcible transfer of population, arbitrary imprisonment, rape, enforced
prostitution, and other inhuman acts committed in a systematic manner or on a large scale,
and, instigated or directed by a Government or by any organization or group within the
boundaries of a state.” This latter definition differs from the one used in Nuremberg in that,
as stated above, the former only targeted criminal acts committed ,before or during the
war,“ thus establishing a prescriptive nexus between crimes against humanity and armed
conflict.

Prior to this expended 1996 definition, in 1993, the International Criminal Tribunal for
the Former Yugoslavia (ICTY) was established by the UN Security Council in order to
investigate and prosecute genocide, war crimes, and crimes against humanity which had
taken place in the former Yugoslavia, have already opened up the 1947 draft definition.
Although the ICTY's connecting of crimes against humanity to both international and
non-international armed conflict led to the expansion of the list of criminal acts used in
Nuremberg to include imprisonment, torture and rape, as per Article 5 of the ICTY Statute,
this was done so concerning a specific case. In 1994, the UN Security Council established
the International Criminal Tribunal for Rwanda (ICTR) under the genocide that had taken
place between April and July 1994. This second ad hoc international criminal tribunal yet
again changed the scope of the definition of crimes against humanity. In the ICTR Statute,
the linkage between crimes against humanity and an armed conflict was dropped. Instead,

'*See the International Law Commission. Draft Code of Crimes against the Peace and Security of Mankind with
commentaries. Office of Legal Affairs, published in 1996, cited on 11.2.2024. Available online at: http://legal.
un.org/ilc/texts/instruments/english/commentaries/7_4_1996.pdf.

1> The International Law Commission’s Draft Code of Crimes against the Peace and Security of Mankind (1996),
Article 18 stated that “[a]ny of the following acts, when committed in a systematic manner or on a large scale
and instigated or directed by a Government or by any organization or group: (a) Murder; (b) Extermination; (c)
Torture; (d) Enslavement; (e) Persecution on political, racial, religious or ethnic grounds; (f) Institutionalized
discrimination on racial, ethnic or religious grounds involving the violation of fundamental human rights and
freedoms and resulting in seriously disadvantaging a part of the population; (g) Arbitrary deportation or forcible
transfer of population; (h) Arbitrary imprisonment; (i) Forced disappearance of persons; (j) Rape, enforced
prostitution and other forms of sexual abuse; (k) Other inhumane acts which severely damage physical or mental
integrity, health or human dignity, such as mutilation and severe bodily harm? Ibid.
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a new requirement was added, stipulating that the committal of such inhumane acts must
be part of a “systematic or widespread attack against any civilian population on national,
political, ethnic, racial or religious grounds,” as per Article 3 of the ICTR Statute.'® This
change was introduced due to the concern that, given the internal nature of the conflict
in Rwanda, crimes against humanity would likely not have been applicable if the nexus of
armed conflict had been maintained.

3.1 ICC and Vicissutes of the Rome Statute

Post-1996, the most up-to-date definition of crimes against humanity came with establishing
a permanent international court, the ICC, in 2002. In its founding treaty, the Rome Statute,
crimes against humanity are stated somewhat differently than in any preceding legal
definitions. For the purpose of this Statute, crime against humanity denotes any of the
following acts when committed as part of a widespread or systematic attack directed against
a civilian population: murder; extermination; enslavement; deportation or forcible transfer
of population; imprisonment or other severe deprivation of physical liberty in violation of
fundamental rules of international law; torture; rape, sexual slavery, enforced prostitution,
forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable
gravity; persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that
are universally recognized as impermissible under international law, in connection with any
act referred to in this paragraph or any crime within the jurisdiction of the Court; enforced
disappearance of persons; the crime of apartheid; and other inhumane acts of a similar
character intentionally causing great suffering, or serious injury to body or to mental or
physical health."” Essentially, the Rome Statute employs the same definition of crimes against

16 See the whole body of the Statute at STATUTE OF THE INTERNATIONAL TRIBUNAL FOR RWANDA.
Office of Legal Affairs, published in 2007, cited on 11.2.2024. Available online at: http://legal.un.org/avl/pdf/ha/
ictr_EEpdf.

7In treaty language, an “attack directed against any civilian population” means a course of conduct involving
the multiple commission of acts against any civilian population, pursuant to or in furtherance of a State or
organizational policy to commit such attack; “Extermination” includes the intentional infliction of conditions of
life, inter alia the deprivation of access to food and medicine, calculated to bring about the destruction of part of
a population; “Enslavement” means the exercise of any or all of the powers attaching to the right of ownership over
a person and includes the exercise of such power in the course of trafficking in persons, in particular women and
children; “Deportation or forcible transfer of population” means forced displacement of the persons concerned
by expulsion or other coercive acts from the area in which they are lawfully present, without grounds permitted
under international law; “Torture” means the intentional infliction of severe pain or suffering, whether physical
or mental, upon a person in the custody or under the control of the accused; except that torture shall not include
pain or suffering arising only from, inherent in or incidental to, lawful sanctions; “Forced pregnancy” means the
unlawful confinement of a woman forcibly made pregnant, with the intent of affecting the ethnic composition of
any population or carrying out other grave violations of international law; “Persecution” means the intentional
and severe deprivation of fundamental rights contrary to international law by reason of the identity of the group
or collectivity; “The crime of apartheid” means inhumane acts ... committed in the context of an institutionalized
regime of systematic oppression and domination by one racial group over any other racial group or groups and
committed with the intention of maintaining that regime; and, “Enforced disappearance of persons” means the
arrest, detention or abduction of persons by, or with the authorization, support or acquiescence of, a State or
a political organization, followed by a refusal to acknowledge that deprivation of freedom or to give information
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humanity as the ICTR. However, it removes the requirement that the attack must have been
carried out ,,on national, political, ethnic, racial or religious grounds.” In addition, the Rome
Statute definition offers the most expansive list of specific criminal acts to be covered by
international criminal law.

Against the extensive nature of this jurisprudence, however, international law scholars have
repeatedly pointed out the need for a more specialized convention to determine crimes
against humanity." This is partly because its current framing could be problematic in light
of the limited application of principles of legality to such crimes. For instance, the maxim
nullum crimen sine lege, a fundamental principle of criminal law writ large, dictates that an
individual can only be convicted for specific acts which, at the time of their commission,
were known to be of criminal nature. The aforementioned ad hoc tribunals could not limit
their jurisdiction with that maxim. However, at least a partial solution is offered to this
conundrum by international criminal law jurisprudence. Fundamentally, crimes against
humanity are inhumane acts committed as part of a widespread or systematic attack against
civilians by their own state or by an organized political authority with jurisdiction over that
territory. Their connection to a broader or systematic attack justifies the exercise of criminal
jurisdiction. It thus removes the burden of such crimes not being already codified within the
confines of domestic jurisprudence. Similarly, the erga omnes partes category of obligations
dictates the necessity for any legal party to pursue punishment, even in the likely event of the
impossibility of domestic adjudication of crimes against humanity. In normative terms, the
erga omnes obligation is weaker than the nullum crimen sine lege dictum, though together
with the systematic attack component, it forms a defence for the applicability of crimes
against humanity jurisprudence for both past and present cases.

It is also true that some scholars make a distinction between substantive and procedural law
in the context of nullum crimen sine lege."* According to this view, a change in substantive
law leading to liability must occur before a criminal act is committed for it to be suitable
for adjudication. However, a change in procedural aspects of the law leading to liability
may occur after the act is committed. For example, extending the Statute of limitations
to allow the prosecution of crimes that occurred in the past would constitute a change in
procedural law and thus make it possible to qualify the nullum crimen sine lege restriction in
the specific context of crimes against humanity.* This would directly apply to acts punished
by international criminal tribunals whose status was legally ambiguous in the immediate
context of the conflict or atrocity situations. Finally, though the exact wording of the
definitions of crimes against humanity differs in the cornerstone documents that provide it
ajuridical standing, each definition is made up of similar underlying criminal elements (e.g.,
murder, extermination, rape, and so forth) as well as common contextual elements under

on the fate or whereabouts of those persons, with the intention of removing them from the protection of the law
for a prolonged period of time.

18See BASSIOUNI, Cherif M. (ed.). International Criminal Law, Volume 2: Multilateral and Bilateral Enforcement
Mechanisms. Brill, 2008.

¥ See BOOT, Machteld. Genocide, crimes against humanity, war crimes: nullum crimen sine lege and the subject
matter jurisdiction of the International Criminal Court. Antwerpen: Intersentia, 2002.

2 See FLETCHER, George P. Basic Concepts of Criminal Law. New York: Oxford University Press, 1998.
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which the criminal act must have been committed. Therefore, the foundational meaning
attributed to this category of crimes is only available for a narrow reading of the law.

3.2 Determination of Thresholds

As far as the structure of these crimes is concerned, the material element of crimes against
humanity determination requires the commission of a specific individual act during
a widespread or systematic attack against a civilian population.?’ The attack on the civilian
population also represents the contextual element of the crime. The mental element requires
intent and knowledge regarding the material elements of the crime, including the contextual
element. These crimes affect not only the individual victim(s), but as already mentioned, they
constitute a systematic or widespread denial of the fundamental human rights of a civilian
population as a whole. This particular characteristic of organized violence calls into question
the responsibilities of humanity as a whole against the atrocities committed. In principle,
the norm protects individual human rights, including the right to life, health, freedom and
dignity.*?

Secondly, the primary object of these crimes is harming the civilian population. However, this
explicit focus does not apply to the category of war crimes targeting both military personnel
and civilian populations as victims. Furthermore, crimes against humanity are directed
against a civilian population at large and not merely against select individuals. A civilian
population is any plurality of persons connected with each other by common characteristics,
including but not limited to ethnicity, religion, race, nationality, and political belief, and any
of these characteristics could render them the target of an attack. The most contentious part
of this generic definition is the criterion that the presence of a limited number of combatants
among an attacked civilian population does not negate its civilian character. Accordingly, at
times of ethnic civil war, the state cannot justify its actions in attacking civilian populations
through the reasoning that they have a military/guerilla arm. Neither is it necessary for the
entire population of a state or territory to be affected by the attack. The civilian character
of the attacked population and persons as a threshold requirement applies both in civil
war or occupation and during peacetime. Therefore, to determine the criminal element,
a distinction between civilians and non-civilians is not possible solely by applying the terms
of customary international humanitarian law.

In the context of crimes against humanity, the application of the notion of harming the civilian
population for criminal adjudication aims to protect the fundamental rights of every human
being against any form of systematic violence. The determining factor for adjudication is the
victims® need for protection and the presumption of their defenselessness vis-a-vis the state,
the military or other types of politically organized force. By derivation, anyone not part of

2l See Article 7 of the International Criminal Court. Rome Statute of the International Criminal Court.
Document A/CONE183/9 of 17 July 1998. International Criminal Court, published on 17.7.1998, cited on
25.5.2020. Available online at: https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4{84-be94-0a655eb30e16/0/
rome_statute english.pdf.

22 According to the definition in Article 7 (2) (a) of the ICC Statute, an "attack on a civilian population" denotes
"a course of conduct involving the multiple commission of acts referred to in paragraph 1 against any civilian
population, pursuant to or in furtherance of a State or organizational policy to commit such attack.”

36



Ratio Publica, no. 2/2023, vol. I1l.

this organized political power using force is considered a civilian and a potential victim.
Furthermore, it is not the formal status—such as membership in the military forces—but
a person's actual role at the time of committing these crimes that determines their culpability
under the purview of crimes against humanity. In other words, members of military forces
or other armed groups who have laid down their arms or been rendered hors de combat
should not be subjected to culpability criteria. By the same token, paramilitary forces who
engage in acts qualified as state criminality would be subject to adjudication even though
they are not formally regarded as members of the military or the police.

Another critical feature concerning the normative architecture of these crimes concerns
the definition of an ,,attack.” This element describes a specific course of conduct involving
committing acts of violence. In its latest iteration, such a course of conduct must include the
»~multiple commission® of acts listed in Article 7 (1) of the ICC Statute. However, this does
not mean that the perpetrator needs to act repeatedly by him- or herself.?* Rather, what is
in question is the widespread or systematic character of these acts of violence. Specifically,
the criterion ,widespread” describes a quantitative element related to the crimes committed.
The attack’s widespread nature can arise either from the number of victims targeted or from
the extension of its effects over a broad geographic area. On the other hand, the criterion of
a systematic attack is a qualitative qualifier. It refers to the organized nature of the committed
acts of violence, thus excluding isolated acts from the notion of crimes against humanity.
Earlier case law of the ad hoc tribunals required that an individual act adjudicated based
on the definition of crimes against humanity following a predetermined plan or policy.
However, the Appeals Chamber of the Yugoslavia Tribunal then distanced itself from such
a requirement and set a precedent for its’ limited application.*® Accordingly, although
attacks on a civilian population typically follow a predetermined plan, this does not make
the existence of a plan or policy an essential element of the crime. This argument relies on
the principle that, under customary international law, crimes against humanity do not call
for the proven presence of a policy element. However, Article 7 (2) (a) of the ICC Statute
extended the definition again. It stipulated that crimes against humanity jurisprudence
dictate that the attack on a civilian population must have been carried out ,,pursuant to or in
furtherance of a State or organizational policy to commit such attack.“*

Finally, there is the issue of perpetrators and victims. Perpetrators need not be members of
the State or an organization involved in the crime. This category could include all persons

#See LUBAN, David. A theory of crimes against humanity. Yale J. Int'l L., 2004, Vol. 29, pp. 85-167.

* See the jurisprudence in the section on judgment and sentencing in Chambers. United Nations International
Criminal Tribunal for the Former Yugoslavia, cited on 25.5.2020. Available online at: http://www.icty.org/en/
about/chambers.

25 Article 7(2)(a) clarifies that it needs to be a State or organizational policy. One Pre-Trial Chamber
declared that the term 'State' was self-explanatory but added that the policy did not have to be conceived at the
highest level of the State machinery' [Situation in the Republic of Kenya, ICC PT. Ch. II, Decision Pursuant to
Article 15 of the Rome Statute on the Authorization of an Investigation into the Situation in the Republic of Kenya,
ICC-01-09, 31 March 2010, para. 89, citing Prosecutor v Blaski¢, ICTY T. Ch., Judgment, 3 March 2000, para.
205]. Therefore, a policy adopted by regional or local organs of the State could satisfy this requirement [Ibid.]."
See HEIKKILA, Mikaela. Commentary Rome Statute: Part 2, Articles 5-10. Case Matrix Network, published in
30.6.2016, cited in 25.5.2020. Available online at: https://www.casematrixnetwork.org/cmn-knowledge-hub/icc-
commentary-clicc/commentary-rome-statute/commentary-rome-statute-part-2-articles-5-10/.
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who act to implement or support the policies of the State or the organization in question.
In its most current rendition, the list of such acts includes killing (Art. 7 [1] [a] of the ICC
Statute), extermination (Art. 7 [1] [b]), enslavement (Art. 7 [1] [c]); deportation or forcible
transfer of population (Art. 7 [1] [d]); imprisonment (Art. 7 [1] [e]); torture (Art. 7 [1]
[f]); sexual violence (Art. 7 [1] [g] of); persecution (Art. 7 [1] [h]); enforced disappearance
(Art. 7 [1] [i); apartheid (Art. 7 [1] [j]), and ‘other inhumane acts’ (Art. 7 [1] [k]). In all
cases, it must be proven beyond doubt that the perpetrator acted with intent and must be
fully cognizant that their actions constituted a part of the attack on the civilian population.*
Furthermore, criteria must be fulfilled for the possibility of persecution of crimes against
humanity in keeping with prior post-Second World War jurisprudence, which led to an even
narrower interpretation of the term ,,civilian.“ In some earlier cases, courts have interpreted
the term by incorporating hors de combat. However, both the ICTY and the ICC have moved
towards a restrictive interpretation of the term, potentially excluding armed forces members.
This move may be regarded as regressive, leading to a protection gap which crimes against
humanity jurisprudence was initially intended to close. In hindsight, excluding members of
the armed forces from the definition of ,,civilian® may well have been a concession extended
to increase the number of signatory states to the Rome Statute.””

3.3 Distinct Features of Crimes Against Humanity

Overall, crimes against humanity pertain to both past and present atrocities, and two new
concepts have been introduced into the landscape of international law as a result: the first one
describes the violence, oppression, or persecution undertaken or allowed by the state itself
(international crime component), and the second one encompasses the variety of responses
to these acts of violence, oppression or persecution (transitional justice component). With
the establishment of the ICC, a new hope arose that ordinary citizens, whose lives were
marked by the violence of genocide, crimes of war, and crimes against humanity, have

*On the issue of intent, see WERLE, Gerhard. Principles of International Criminal Law. Oxford University Press,
2005, and METTRAUX, Guénaél. International Crimes and the ad hoc Tribunals. Oxford University Press, 2005.

¥ As Payam Akhavan argues, if the conduct is consistent with the laws of war, it may be hard to prove that it
nonetheless falls under the category of crimes against humanity during an armed conflict. Initial jurisprudence
about crimes against humanity extended the protection of the laws of war to a perpetrator's co-nationals. Although
this new category initially required a nexus with an international armed conflict, it is now an autonomous
concept based on human rights law that criminalizes large-scale atrocities in both war and peacetime. However,
crimes against humanity committed during an armed conflict continue to be shaped by the laws of war. There
is substantial convergence between the normative core of "non-derogable” human rights and the minimum
humane treatment standards in the Geneva Law.

Meanwhile, there is considerable divergence concerning combat operations where the Hague Law applies as lex
specialis concerning human rights norms. Akhavan states that the ICTY jurisprudence demonstrates tensions
inherent in reconciling human rights law with armed conflict. A notable instance is the Gotovina case, in which
the Trial Chamber held that the laws of war do not apply to 'deportation’ qua crimes against humanity such that
there is no distinction between forcible displacement of civilians in occupied territories as opposed to combat
operations. If so, the temptation to dilute the laws of war through reclassification of the conduct as crimes
against humanity should be resisted, as it may lead to a decrease in protection for civilians during armed conflict.
See AKHAVAN, Payam. Reconciling Crimes Against Humanity with the Laws of War Human Rights, Armed
Conflict, and the Limits of Progressive Jurisprudence. Journal of International Criminal Justice, 2008, Vol. 6, Issue
1, pp. 21-37.
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finally found a platform to ask for justice and seek the punishment of persons responsible
for these atrocities. However, the truth is much more complicated, and justice for crimes
against humanity is far more evasive than what a flat reading of the Rome Statute might
suggest. In this regard, a reexamination of the Tokyo Trial compared to the ICC reveals
interesting characteristics concerning the evolution of international criminal law. The
background of the Tokyo Trial was somewhat different from that of the Nuremberg Trial,
as it had a unique jurisprudential context due to the declarations explicitly made on Japan
by the principal Allied Powers. Among the crimes provided for in Article 5 of the Tokyo
Charter, crimes against peace, for which there was to be individual responsibility, were the
most disputed jurisprudence during the proceedings. Furthermore, war crimes and crimes
against humanity were not clearly distinguished in either the Indictment or the Judgment
of the Trial.?®

Furthermore, later discussions on international criminal law also led to the necessity of
clearly defining peremptory norms, which were not addressed during the Tokyo Trials. As
a safeguard, the 1969 Vienna Convention on the Law of Treaties introduced the concept
of jus cogens into international law.* Meanwhile, the related category of erga ommnes
obligations remains one of the most problem-laden areas in international law. Contrary
to what the term may imply in its first reading, the rule that every state has the right to
define its international legal position vis-a-vis these obligations remains in force. In this
regard, the judgment of the English House of Lords in the Pinochet case is of particular
interest.*’, as the problem of criminal responsibility of individuals for grave violations of
international law was trumped by political concerns amounting to the personal immunity
of heads of state.’® In comparison, the emergence of legal rules governing criminal liability
for genocide represents a different response in international criminal law. Punishing those

% See FUTAMURA, Madoka. War crimes tribunals and transitional justice: the Tokyo trial and the Nuremberg
legacy. Routledge, 2007, as well as TANAKA, Yuki. MCCORMACK, Tim. SIMPSON, Gerry (eds.). Beyond
Victors Justice? The Tokyo War Crimes Trial Revisited. Leiden, Boston: Martinus Nifhoff, 2010. Available
online at https://www.researchgate.net/profile/Yoriko_Otomo/publication/282818305_The_Decision_Not_to_
Prosecute_the_Emperor/links/561d6c¢5508aec7945a2532¢9.pdf.

»See VILLIGER, Mark E. Commentary on the 1969 Vienna Convention on the Law of Treaties. Brill, 2009; and
BASSIOUNTI, Cherif M. International crimes: jus cogens and obligatio erga omnes. Law & Contemp. Probs., 1996,
Vol. 59, pp. 63-74.

30 This judgment was given on 25 November 1998. The appeal was allowed by a majority of three to two, and
the House restored the second warrant on 23 October 1998. Of the majority, Lord Nicholls and Lord Steyn each
delivered speeches holding that Senator Pinochet was not entitled to immunity. Lord Hoffmann agreed with their
speeches but did not give separate reasons for allowing the appeal. As a result of this decision, Senator Pinochet
was required to remain in the UK to await the decision of the Home Secretary on whether to authorize the
continuation of the proceedings for his extradition under section 7(1) of the Extradition Act 1989.

See the actual text of the judgement of the House of Lords of 15.12.1998, IN RE PINOCHET, https://publications.
parliament.uk/pa/Id199899/1djudgmt/jd990115/pino01.htm.

3! Since this case, the impact (if any) of Spanish and British Court rulings on the Pinochet case on the progress
of human rights cases in Chilean courts has been widely debated. Chilean judges chafe at the notion that foreign
courts exerted any influence on them, arguing that they were empowered to strip Pinochet of his immunity based
solely on Chilean law and the evidence already before them. On the other hand, human rights critics allege that
the courts had been thoroughly immobilized for decades by the authoritarian legacy to which they were enjoined.
The botched trial certainly achieved at least this much: it shamed the Chilean Government into pressuring its
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responsible for committing such abominations required an unequivocal consecration of
the criminality of mass killings in the hands of the state in international humanitarian law.
Regulations concerning the methods and means of war, limiting or prohibiting the use of
certain types of weapons and ammunition, and protecting victims of armed conflict, all
together constituting a body of jurisprudence known as war crimes, is another example.
Unlike these two other prototypical international crimes—war crimes and genocide—the
proscription against crimes against humanity remains to be enshrined in such clear terms.
While the former two are primarily used for international law purposes outside the domain
of domestic jurisdiction, and historically in international courts, crimes against humanity
relate to internal affairs of the state and, as such, require additional steps to be taken at the
national level to enable its adjudication. As discussed above, the jurisprudence pertaining
to crimes against humanity has developed mainly through the various international courts
and tribunals established since the end of the Second World War. This process has yielded
enduring normative difficulties as well as doctrinal ambiguities. Still, the law against crimes
against humanity promises to fulfill a function that no other body of jurisprudence has been
capable of in the context of human rights law or humanitarian law.

4. Competing Politico-Normative Visions

Despite the avowed desire to reach a certain level of legal certainty, there are foundational
normative questions that crimes against humanity jurisprudence are not fully poised to
answer, such as what makes an inhumane act a crime against humanity or the distinct purpose
of establishing such a category of crimes. This is the case even though, in the drafting of the
Rome Statute, the differentiation of these crimes from war crimes and genocide was fortified
with substantive legal reasoning.’> However, both during the Rome Conference and in its
aftermath, normative discussions were always circumscribed by the conflicting political goals
of individual states.” As a result, delegations were often willing to compromise their vision
of crimes against humanity if the alternative was to write off the prospect of a permanent
international criminal court. As such, the Rome Conference produced jurisprudence on
the issue without an underlying or overtly expressed normative consensus. Instead, several
normative visions of crimes against humanity competed and continue to do so for recognition
in the law, jurisprudence, and scholarship related to this specific category of crimes. In

high courts to deliver a modicum of justice to the victims of Pinochet. See BIANCHI, Andrea. Immunity versus
human rights: the Pinochet case. European Journal of International Law, 1999, Vol. 10, No. 2, pp. 237-277.

32See WRINGE, Bill. Why punish war crimes? Victor’s justice and expressive justifications of punishment. Law
and Philosophy, 2006, Vol. 25, No. 2, pp. 159-191.

3 As another case in point, the institutional design of the UN's new human rights organ, the Human Rights
Council (HRC), was heavily contested, the options being an exclusive body with a high membership threshold or
an inclusive structure built upon cooperative mechanisms. The HRC features a moderate membership threshold.
The same dynamic was in place during the drafting of the Rome Statute. On this issue, see Larry May's work,
including MAY, Larry. Genocide: a normative account. Cambridge University Press, 2010, MAY, Larry. Crimes
against humanity: a normative account. Cambridge: Cambridge University Press, 2005, MAY, Larry. HOFFMAN,
Stacey (eds.). Collective responsibility: Five decades of debate in theoretical and applied ethics. Rowman & Littlefield
Publishers, 1992, as well as KELLY, Jamie T. The moral foundations of international criminal law, Journal of
Human Rights, 2010, Vol. 9, pp. 502-510.
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order for the ICC or other national and international judicial bodies to be able to exercise
adequate jurisdiction over crimes against humanity, an accurate and consistent assessment
of situations in which these crimes have been committed must be achieved. This is not an
exclusively jurisdictional matter, either. For the aforementioned judicial bodies to attribute
individual criminal responsibility for these crimes without violating the principles of legality
or legal certainty, they must have clear guidance regarding the core principles with reference
to indictment, defence, and sentencing. This, again, is not simply a jurisdictional matter but
requires [political] recognition of the Rome Statute as a binding document. Finally, for states
to justify resorting to universal jurisdiction in addressing crimes against humanity, the scope
of these crimes must be clearly defined. This is perhaps the only aspect of crimes against
humanity jurisprudence with an exclusive legislative focus. Even there, politico-normative
concerns determine the threshold for resorting to the exercise of universal jurisdiction,
i.e,, trying nationals of another country above and beyond the requirements of nationality-
territoriality nexus in international criminal law.

Despite this notably heavily normative nature of the determination, adoption, and application
of definitions about crimes against humanity, declaring them as worthy of international law
jurisdiction simply on the basis that they threaten the peace and security of the world was
the central argument posed by the Nuremberg Charter and Judgments.** The context of
the Second World War and its aftermath justified the initial adjudication of such crimes.
Atrocities committed within a state with no connection to war were regarded as a matter
concerning that state alone. Indeed, some participants in the Rome Conference continued to
endorse this perspective as late as 1998. With the Rome Statute coming into effect, however,
a broader view of the peace and security rationale was adopted, encompassing internal
armed conflict and civil war.*> Ultimately, eliminating the requirement of the context
of armed conflict from the definition trumped the peace and security rationale for these
crimes. However, what is to replace the war nexus is yet to be determined. Crimes committed
against civilian populations in peacetime by a sovereign state pose unique challenges for
international law. The trials about the horrendous crimes of the Khmer Rouge provide an apt
example. In justifying the continued detention of one of the defendants charged with crimes
against humanity, the Extraordinary Chambers in the Courts of Cambodia (‘ECCC’) echoed
the old peace and security rationale.® On the other hand, the Rome Statute’s rationale rests

*BADAR, Mohamed E. From the Nuremberg Charter to the Rome Statute: defining the elements of crimes
against humanity, San Diego Int'l L], 2004, Vol. 5, pp. 73-144; and ROBERTSON, Geoftrey. Crimes against
humanity: the struggle for global justice. New York: The New Press, 2013.

3 For Chapter VII of the UN Charter’s full text, see Chapter VII: Action with Respect to Threats to the Peace,
Breaches of the Peace, and Acts of Aggression (Articles 39-51). United Nations, cited on 11.2.2024. Available
online at: https://www.un.org/en/about-us/un-charter/chapter-7. Chapter VII pertains to threats to peace,
breaches of peace and acts of aggression.

3¢ Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for the Prosecution of
Crimes Committed During the Period of Democratic Kampuchea, NS/RKM/1004/006 (2004), Art. 5, and Nuon
Chea (ECCC-002/14-08-2006), Provisional Detention Order, 19 September 2007, para. 5.
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more on the gravity of the crimes. In this latter context, one of the most frequently invoked
justifications for crimes against humanity is that they ,,shock the conscience of humanity.“*”

The ICC-endorsed view of crimes against humanity is duly appreciated in the international
human rights law framework, as a result of which crimes against humanity are depicted as
particularly severe violations of fundamental human rights. Accordingly, the purpose of the
overarching category of crimes against humanity is to capture this seriousness related to
a targeted ,,population” and a ,widespread or systematic attack.“ Meanwhile, proponents of
the gravity rationale amongst human rights scholars employ a generously wide reading of
jurisprudence and reject the notion that crimes againsthumanity should require a government
or organizational policy or a discriminatory intent to be present. Unfortunately, the difficulty
with this particular normative vision is that it calls for applying a scale for judging the gravity
of the crimes in question. Such a task is not a legitimate component of international law,
much less the jurisprudence about crime against humanity.*

In addition to the peace and security argument and the justification for adjudication based
on the gravity of the offences, a third normative perspective envisions the ethos of crimes
against humanity as punishment for the misuse of state power to attack rather than to
protect.” If so, the misuse and abuse of state power renders these crimes non-justiciable in

'This language evokes the Martens' Clause's "laws of humanity" and "dictates of the public conscience," as stated
in the Preamble to the Hague Conventions on the Laws and Customs of War on Land (1899). See MERON,
Theodor. The Martens Clause, principles of humanity, and dictates of public conscience. The American Journal of
International Law, 2000, Vol. 94, No. 1, pp. 78-89.

¥ The contours of the prohibition of crimes against humanity concerning proceedings before the ICTY and
deliberations at the Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal
Court (ICC) prove that, because of the relatively contemporary status of these offences under international
law, a particular reference to the genesis and re-interpretation of the war nexus requirement became essential.
The task at hand was identifying the elements of these offences to distinguish them from "ordinary" municipal
crimes (e.g., murder, assault or false imprisonment) and to justify the exercise of international jurisdiction that
would otherwise be the subject of domestic adjudication. For the drafters of the Nuremberg Judgment, the war
nexus originally served precisely this purpose. The ICTY then devised an ingenuous solution to the problem of
delimiting international jurisdiction and distinguishing crimes against humanity from "ordinary" crimes: The
Trial Chamber did not require proof of a substantial link between the defendant's inhumane act and a state of
war. Instead, the Chamber defined crimes against humanity in terms of the mens rea of the defendant and the
existence of a widespread or systematic attack against a civilian population. However, it also added elements
to the definition of crimes against humanity, further complicating the definition and the Prosecution's burden
of proof. The Appeals Chamber did overturn the Trial Chamber's decision in this regard in the Tadic case
(SASSOLI, Marco. OLSON, Laura M. Prosecutor V. Tadic (Judgement). Case No. IT-94-1-A. 38 ILM 1518
(1999). International Criminal Tribunal for the Former Yugoslavia, Appeals Chamber, July 15, 1999. The
American Journal of International Law, 2000, Vol. 94, No. 3, pp. 571-578). During the drafting of the Statute for
the permanent ICC, both the ICTY Statute and the work of the Tribunal were used to draft a consensus definition
of crimes against humanity that will govern prosecutions before the new permanent international court. The
drafters of the Rome Statute defined crimes against humanity with reference only to the existence of a widespread
or systematic attack against a civilian population and the mental state of the individual defendant. In so doing,
they recognized that once abuse of civilians surpasses a particular threshold, the prescriptions of international
law are activated, and individual perpetrators can be held internationally liable for their acts of murder, assault,
rape, or unlawful detention. See MCAULIFFE DEGUZMAN, Margaret. The road from Rome: the developing
law of crimes against humanity. Human Rights Quarterly, 2000, Vol. 22, No. 2, pp. 335-403.

*Both Cherif Bassiouni and William Schabas state that the concept of crimes against humanity embraces only
serious and egregious human rights violations perpetrated by state members or state-like actors against their own
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the domestic sphere, and the likelihood they will go unpunished mandates the availability
of universal jurisdiction. Proponents of this view promote the inclusion of a state policy
element in the definition of crimes against humanity. If so, only inhumane acts dictated
by official policy measures to commit such violence would merit designation as crimes
against humanity. This last vision reflects an overreliance on a rigid understanding of state
sovereignty, especially concerning crimes perpetrated by regional alliances and non-state
actors intervening in a civil war situation or during a military occupation, not to mention
state-like actors in international law such as transnational corporations, especially active in
extractive industries across the Global South.

Despite their differences, all three instances of normative justifications provided for the
crimes against humanity jurisprudence share a blind spot: While it is true that domestic
legal systems are generally unwilling or unable to prosecute their state or state-like actors,
it is far from clear that an international court could easily step in to remedy the lacunae for
the adjudication of such crimes. In this regard, even though the critique of state sovereignty
is the most vigorous normative standpoint for the justification for crimes against humanity
jurisprudence, it falls short of identifying the political and institutional route required to
try these cases in non-domestic courts other than its reliance on universal jurisdiction. This
weakness is only partially remedied by a select emphasis on the group-based harm element
of the crimes against humanity jurisprudence, which could, in some instances, counter-
balance the lack of official policy measures dictating mass violence.” This aspect of the
jurisprudence requires that the targeted group share particular characteristics beyond the
geographic proximity of its members, such as nationality, race, religion, or ethnicity.* Such
a definition brings the normative basis of crimes against humanity jurisprudence close to
the prohibition against genocide, although without the requirement of intent to destroy the
group in whole or in part. Still, the exclusive emphasis on this element needs to pay more
attention to the large-scale and systemic attack component, thus weakening the coverage of
the overall definition of these crimes concerning their effects on society.

Inthis debate on normative justifications, we mustalso include the ILC and its experimentation
with different rationales in the immediate post-war years. Accordingly, its 1954 Draft Code
adopted a combination of state action and discrimination, while the 1991 Draft Code
relied on seriousness, introducing the criteria of ,systematic“ or ,mass scale.“ Finally,
the 1996 Draft Code combined the seriousness and state action requirements. Overall,
the post-Nuremberg statutes pertaining to crimes against humanity have carried forward
inconsistencies in their justifications. The ICTY resurrected the nexus with armed conflict;
the ICTR required both seriousness and discrimination; the ICC injected a requirement of

citizens. See SCHABAS, William A. State Policy as an Element of International Crimes. Journal of Criminal Law
and Criminology, 2008, Vol. 98, Issue 3, p. 959; BASSIOUNI, Cherif M. The Legislative History of the International
Criminal Court. New York: Transnational Publishers, 2005, particularly pp. 151-155; and VERNON, R. What is
a Crime Against Humanity?. Journal of Political Philosophy, 2002, Vol. 10, No. 3, 242.

“For David Luban, for example, the rationale for crimes against humanity lies in the interest all humans share
'in ensuring people are not killed solely because of their group affiliation.' See LUBAN, David. A theory of crimes
against humanity. Yale J. Int'l L., 2004, Vol. 29, p. 139.

1 Legal philosopher Larry May also suggests that group-based harm can justify attaching the label crimes against
humanity.
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state—or at least group—action; the Special Court for Sierra Leone (SCSL) relied almost
exclusively on seriousness; and the ECCC re-injected the element of discrimination. The
resultant lack of normative uniformity in the jurisprudence has led to important doctrinal
questions which remain unresolved. Aside from jurisprudential debates, the current state of
affairs also clearly indicates the importance of the politico-normative context of adopting
and using crimes against humanity jurisprudence. Consequently, no single vision of crimes
against humanity emerged despite the jurisprudential authority of the Rome Statute. Instead,
from the Nuremberg judgment onwards, various approaches continue to compete for a solid
basis for adjudicating these crimes.

5. Adjudication, Responsibility and the Law:
Limits of Universal Jurisdiction

Since 1945, there have been myriad prosecutions for crimes against humanity. In addition,
charges for particular instances of crimes against humanity are often brought in conjunction
with charges for war crimes.* The changing nexus requirements according to which these
prosecutions took place have already been discussed. In this section, this debate will be
extended to address another issue, that of collective responsibility. As already stated, under
Article 7(2)(a) of the ICC Statute, crimes against humanity require that a widespread or
systematic attack on a civilian population be committed ,,pursuant to or in furtherance of
a State or organizational policy to commit such attack.“ Here, the term ,,state policy” and the
interpretation of ,,organization” remain controversial. Normative and jurisprudential debates
on the exact meanings of these terms lead to varying conclusions. Now, if these terms were
understood as reflecting the ordinary meaning of the concepts and include any association
of persons with an established structure of political authority, perhaps the dubiousness of
their coverage would erode. What is it, then, that makes such a simple interpretation, thereby
associating responsibility with the state or state-like organizations and people acting on their
behalf, so cumbersome a task?

The missing link between the adjudication of crimes against humanity and a principled
acknowledgement of their relationship with the acts of the state or state-like political
authority harks back to the 1961 Eichmann trial in Jerusalem.* The Eichmann trial is part
of a series of Holocaust-related trials widely known and studied among Holocaust scholars.
Specifically, Holocaust scholars have come to employ the tripartite concept of information,
knowledge, and awareness for the determination of criminal accountability for crimes against
humanity based on the study of these trials. Their work maintains that an awareness gap
exists between information flow, its processing and interpretation into general knowledge,
and the crystallization of the recognition of the consequences of criminal actions.* These

“2 A lengthy list of crimes against humanity cases can be found in the International Criminal Database
(ICD). See Cases by name. International crimes database, cited on 11.2.2024. Available online at: http://www.
internationalcrimesdatabase.org/Cases/ByName.

“The primary text referred to throughout this section about these trials is ARENDT, Hannah. Eichmann in
Jerusalem. Penguin, 1963.

“YABLONKA, Hanna. The development of Holocaust consciousness in Israel: The Nuremberg, kapos, Kastner,
and Eichmann trials. Israel Studies, 2003, Vol. 8, No. 3, pp. 1-24.
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trials contributed to building a consciousness of individual responsibility for state crimes.
In this regard, in addition to the Nuremberg Trial, the trials of Jewish functionaries during
the Holocaust (otherwise known as the Kapo trials), the Malkiel Gruenwald trial (otherwise
known as the Kastner trial), and the Eichmann trial are cornerstones of legally inclined
Holocaust research.* Insofar as the Holocaust was so aberrant and unprecedented an event,
these trials also set a formidable precedent for tracing the complex paths that acts constituting
crimes against humanity to follow before they amount to mass destruction.

These trials are generally accepted as offering significant clues concerning the politico-
normative underpinnings of crimes against humanity adjudication. The Nuremberg trials
(1945-1947), in particular, which took place during the period immediately prior to the
establishment of the state of Israel, were marked by the intensive diplomatic and military
struggle against the British for Jewish independence in Mandate Palestine and the
sanctification of Jewish national freedom. The ,Kapo trials“ and the Kastner trial (1948-
1959) also occurred during the transition from a pre-state community (Yishuv) to sovereign
statehood. They took place under the circumstances of Israel's War of Independence, mass
immigration, and the building of the new state’s legal, economic, and security infrastructure.
At this time, Israeli jurors also crafted Law No. 64, ,,Nazi and Nazi Collaborators Punishment
Law* (1950), designed to bring Nazis and their proxies to justice through the quasi-legal
practice of universal jurisdiction.* The Eichmann Trial (1960-1967) came after these two
initial sets of trials; it received public attention at a time of economic and political growth of
the Israeli state and was used to make that state’s voice audible in international law. Holocaust
scholars are not at all reticent in stating that each of these trials proceeded according to the
national spirit and political environment of the times. Each trial was also associated with
a specific agenda: the Nuremberg trials reflected the Allies victory over Nazi Germany. In
contrast, the Kapo trials were an expression of the postwar mass immigration that put its
stamp on Israeli society. Finally, the political dimension of awareness of the Holocaust as
an international crime stood at the core of the Kastner trial. The Eichmann trial, on the
other hand, focused on the operative meaning of state sovereignty, the privatization of the
Holocaust, and the place of crimes against humanity in the broader context of World War II.
The remainder of this section will focus on interpreting crimes against humanity during and
in the aftermath of the Eichmann trial and compare the context within which this debate
took place with the current obsession with the universality of the Rome Statute.

* See the judgment of the Nuremberg trials at https://www.loc.gov/rr/frd/Military_Law/pdf/NT_Vol-L.pdf
[last accessed 11.2.2024]. For the case summaries of the remaining Holocaust trials, see BAZYLER, Michael J.
TUERKHEIMER, Frank M. Forgotten Trials of the Holocaust. NYU Press, 2015.

4 For the full text of the law, see the International Red Cross Archives at Law no. 64 : Nazi and Nazi Collaborators
(Punishment) Law, 1950. International Humanitarian Law Databases, cited on 11.2.2024. Available online at:

https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/9D6164171FA43DE7C12575AE0034A437.
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5.1 Arendtian Preoccupations

According to Hannah Arendt, men are incapable of forgiving what they cannot punish or
adequately punishing what is unforgivable.”” Indeed, the most distinguishing feature of
crimes against humanity, in the form that they were articulated during the Eichmann trials,
is their imprescriptibility.* The Arendtian claim concerning the impossibility of punishment
in some instances, such as crimes against humanity, clearly indicates the limits of positive
law. This is what Arendt alludes to in her discussion on the ,radical evil,“ the inadequacy of
existing sentences and punishment schemes in addressing the damage caused, both because
of the unprecedented nature of the crimes committed and due to their extreme cruelty
constituting an obstacle to the very idea of adequate punishment. According to Arendt,
during the Eichmann trial, the monstrous scale of the Nazi crimes made any punishment
provided for them not just inadequate but also absurd.* Specifically, in Personal Responsibility
under Dictatorship, Arendt stated that the horror of the Nazi crimes themselves, in their
naked monstrosity, transcended all moral categories and exploded existing standards of
jurisdiction.”® Hence, she concluded that such crimes were neither adequately punishable
nor suitable for forgiveness. In the same text, she further claimed that contrary to the
statements made by the Israeli courts, reasons such as the need for society to be protected
against these kinds of crimes, the rehabilitation of criminals, the dissuasive force of the
example, or measures of retributive justice would not bring a complete closure. Thus, more
than our ordinary sense of justice is needed in the case of crimes against humanity.

In her later work, particularly in The Human Condition, it is true that Arendt admitted
a possible combination of forgiveness and punishment concerning crimes against
humanity.”" Still, she clearly stated that punishment is a mere alternative to forced forgiveness
by the dictates of history.*> Punishment and forgiveness have one crucial aim in common:
an attempt to end something without interference would lack closure. Forgiveness is not
alien to politico-normative judgment. However, forgiveness could not be routinized, and
it remains an exceptional act. Meanwhile, we make the opposite claim for crimes against

#The full quote is, "The alternative to forgiveness, but by no means its opposite, is punishment, and both have
in common that they attempt to put an end to something that without interference could go on endlessly. It is
therefore quite significant, a structural element in the realm of human affairs, that men are unable to forgive what
they cannot punish and that they are unable to punish what has turned out to be unforgivable.” See ARENDT,
Hannah. The Human Condition, pp. 238-43, Cited on 11.2.2024. Available online at: https://cenlib.tau.ac.il/
sites/cenlib.tau.ac.il/files/media server/Wiener/forgiveness arendt.pdf.

“For the full text of the proceedings of the Eichmann Trial, see The Trial of Adolf Eichmann - Proceedings: The
15 Charges. Remember, cited on 25.5.2020. Available online at: http://remember.org/eichmann/charges.

#See ARENDT, Hannah. The Origins of Totalitarianism. Meridian Books, 1962. Like Arendt, philosopher Vladimir
Jankélévitch advocated that if no proportional punishment can be found, the crime remains unforgivable.
According to him, forgiveness died in the death camps. See JANKELEVITCH, Vladimir. L'imprescriptible.
Pardonner? Dans I'honneur et la dignité. Le Seuil, 2015.

* ARENDT, Hannah. Personal responsibility under dictatorship. In ARENDT, Hannah. Responsibility and
judgment. Schocken Books, 2003, pp. 17-48.

> ARENDT, Hannah. The human condition. University of Chicago Press, 2013. On the issue of forgiveness, see
DERRIDA, Jacques. On cosmopolitanism and forgiveness. Psychology Press, 2001.

*2'This is even though confusion blurring the boundaries between forgiveness, apology, remorse, amnesty, and
prescription remains problem-laden.
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humanity jurisprudence: it is meant to be the supreme example of the regularization of
forgiveness in international law, presumably finding a suitable universal codification. To
think more deeply about this antinomy, it is necessary to consider the context in which
both the ,globalization of forgiveness“ and universal jurisdiction about crimes against
humanity emerged.” Especially in the Global South, but also in the heart of what were once
the colonial empires, scenarios of repentance, confession, and forgiveness have multiplied
since the end of the Second World War. The Catholic Church's request for forgiveness for
the Second World War crimes, that of the Prime Minister of Japan towards the Korean and
Chinese societies, that of the Belgian government for not having acted on the genocide in
Rwanda, the Chilean armed forces® confession of their crimes, and the Canadian prime
minister‘s apology to the Native Peoples of Canada are just a few examples widely advertised
in this avalanche of a desire for forgiveness for crimes that cannot be punished or forgotten.
This proliferation of scenes of regret and requests for forgiveness coincides with the renewed
urgency of memorials and institutional repentance. It appears to be a symptom of a larger
yearning for redemption. As such, forgiveness and its solicitation are directly conditioned
by the weight of guilt felt on the shoulders of the public. What is worrisome about this trend
is not so much that we choose to remember and to give account for past wrongs, but the
simulacrum of healing that comes with repentance. This calculative aspect of public apology
is troubling, considering the egregious nature of the crimes that constitute the subject matter
of such historical apologies. Consequently, the general character of requests for forgiveness
could be paramount to collective guilt rather than collective responsibility.

This is one of the most vital reasons to re-embrace the jurisprudence of crimes against
humanity in international law. This particular branch of criminal jurisprudence emerges
as a chance for freeing societies from the repentance-redemption equation or its opposite,
the total denial of heinous and most egregious crimes. A publicly appointed body could not
forgive on behalf of either the direct victims of egregious crimes or the public who suffered
in relation to or as a result of such crimes. The State, its institutions and courts cannot force
wronged people to forgive simply because an official apology has been extended to them.
Through the adjudication of crimes against humanity, on the other hand, the culpable
person(s) is called upon in relation to unforgivable acts, and yet without being redeemed.
That is a much more potent form of seeking accountability and as a society, claiming
responsibility for mass violence, rooted in politics, history and normative grounds, than
what forced forgiveness alone could provide.™

3 LEVY, Daniel. SZNAIDER, Natan. Forgive and not forget: Reconciliation between forgiveness and resentment.
In BARKAN, Elazar. KARN, Alexander (eds.). Taking wrongs seriously: Apologies and reconciliation. Stanford
University Press, 2006, pp. 83-100, and BERNSTEIN, Richard J. Derrida: The aporia of forgiveness?. Constellations,
2006, Vol. 13, No. 3, pp. 394-406.

*For Arendt, forgiveness is a purely human experience rather than having anything to do with divinity or sacred
realms. Yet, suppose forgiveness is a grand societal and historical gesture, the essence of which could not be
captured by any existing, past or future law. In that case, we cannot sustain the presumption of symmetry between
forgiveness and adequate punishment. This is also an important debate in the transitional justice literature on
mass societal and political crimes. See HANZ, Pierre. Measuring the impact of punishment and forgiveness:
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5.2 Limits of Universal Jurisdiction

Despite the universal jurisdiction clause attached to them, much like forgiveness, crimes
against humanity have politico-normative foundations that determine the form of their
adjudication. I would further argue that crimes against humanity jurisprudence should
not be ‘normalized’ in international law. By the nature of the crimes it attends, this body
of jurisprudence must remain exceptional and extraordinary, putting impossibility to the
test, as if it interrupts the ordinary course of human sociality. Only then would it assume
the power to intercept the flow of events that sanctify egregious crimes. This article started
with distinguishing crimes against humanity from other international crimes. The answer
to this question cannot be determined solely based on the doctrinal qualities of crimes
against humanity jurisprudence; we need to attend closely to their normative architecture.
Their distinct status in this regard deeply connects with Hannah Arendt’s narration of the
»banality of evil/radical evil“ duality with reference to the Eichmann trials.

More than half a century ago, as Arendt witnessed the proceedings of the trial of Adolf
Eichmann as one of the major figures in the organization and conduct of the Holocaust,
she coined these two separate and yet related terms. The former term has since become
a legal conundrum, though it constitutes the beginning point for the study of authoritarian
regimes cloaked in legality. Arendt certainly did not mean evil had become ordinary or that
Eichmann and his Nazi cohorts had committed ordinary crimes. Rather, she was convinced
that the crimes committed were so exceptional that they demanded a new approach to legal
judgment.”® Concomitantly, she offered several challenges to traditional conceptions of legal
judgment. The first one was related to legal intention. The key question here is whether the
courts had to prove that Eichmann intended to commit genocide in order for him to be
convicted of the crime. Eichmann may have lacked the required legal intention insofar as he
failed to even consider his acts as constitutive of a crime. Though Eichmann acted in total
conscious capacity and without being affected by insanity, he lacked a mode of rationality
that would yield intentionality. This observation led Arendt to claim that although national
socialism was capable of making individuals implement policies that led to egregious
crimes, it also equipped them with a cathartic state of assuming no responsibility for their
actions and attributing no intentionality to their involvement in the making and sustenance
of a criminal regime. In order to claim intentionality, one has to convey the capacity or
knowledge needed to think reflectively about the consequences of one’s willful actions. The
banality Arendt named thus corresponds to the inability to think and understand the weight
of one's actions as a legal/political being.

Furthermore, Arendt was not trying to establish an exceptional case for Israel or the Jewish
people. Rather, she was striving to articulate the backbone of a theory of crimes against

a framework for evaluating transitional justice. International Review of the Red Cross, 2006, Vol. 88, No. 861, pp.
19-47.

5 In the works of the three post-Holocaust thinkers—Emmanuel Levinas, Hans Jonas, and Hannah Arendt—
radical evil, a term originally coined by the German philosopher Immanuel Kant, found a disturbing new
meaning that casts a shadow over the gains of crimes against humanity jurisprudence. On the meaning and
implications of both "radical evil" and the "banality of evil," see NEIMAN, Susan. Evil in modern thought: An
alternative history of philosophy. Princeton University Press, 2015, and CARD, Claudia. The atrocity paradigm:
A theory of evil. Oxford University Press, 2002.
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humanity, one that would acknowledge the destruction of not just Jews but also Catholics,
Gypsies, gay people, communists, the disabled and the ill under the Nazi regime.* In her
thinking, the destruction and displacement of these populations on a categorical basis was an
attack not only on those specific groups but on humanity itself. As a result, Arendt objected
to a specific nation-state such as Israel conducting the trial of Eichmann exclusively in the
name of its own population. She was cursed and almost crucified for her interpretation of
the crimes of the Nazis. Yet, her interventions also made it possible to talk about crimes
against humanity above and beyond the Jewish case and the Holocaust. As the history of
crimes against humanity jurisprudence proves, after the particular historical juncture of the
Eichmann trial, it became necessary to devise new codes of international law that identify
and propose punishment for crimes against humanity in a generic sense.

Finally, a critical aspect of Arendt’s observations of the Eichmann trial fell aside in the
debate on later developments of international jurisprudence in this area. It concerns the
»banality“ of such crimes, indicating that they were committed amid daily life and routines,
without notable opposition to their conduct, and without being named a crime when they
were committed. In a sense, Arendt's calling a crime against humanity banal allows us to
conceptualize the socially accepted, routinized nature of these crimes, which are committed
mostly through policy enactments and under institutional guidelines and, as such, without
moral revulsion, political indignation or public resistance. Hence, her interpretation of
crimes against humanity calls for a new political and legal reflection mode. This opposition
between the radical nature of the crimes committed and the ordinariness that their committal
assumes invites us to rethink the almost mechanical reiteration of crimes against humanity
jurisprudence in the post-Rome Statute era of international law.

Arendt was also long blamed for trivializing the Holocaust and the Nazi crimes, as she
was seen as attributing them to the Nazis’ and their collaborators’ simple failure to think
before they act. For her, however, the degradation of thinking worked hand in hand with
the systematic destruction of populations. What drew the ire against Arendt’s interpretation
of the Eichmann trials was related to the fact that she confronted the Israeli courts in terms
of their legal reasoning and conduct, though not their final verdict. She thought the trial
needed to focus more on the acts that Eichmann committed, acts that left an imprint on the
whole of humanity, not only the millions of European Jews who perished as a result.

This is partly because similar to the legal philosopher Yosal Rogat before her, Arendt did not
think anti-semitism in Germany could be tried in a courthouse.’” She thus objected to the
ways Israel used the Eichmann trial to establish and legitimate its own legal authority and
national aspirations as a Jewish state. She was severely displeased by the fact that Eichmann
was made to stand for all of anti-semitism and for every Nazi. In her view, this was far
too simplistic an interpretation of who Eichmann was and what he stood for. Finally, for
Arendt, the Eichmann trial necessitated a profound critique of the idea of collective guilt and

¢ See KRISTEVA, Julia. Hannah Arendt. Vol. 1. Columbia University Press, 2001, and FINE, Robert. Crimes
Against Humanity Hannah Arendt and the Nuremberg Debates. European Journal of Social Theory, 2000, Vol. 3,
Issue 3, pp. 293-311.

7See ROGAT, Yosal. The Judge as Spectator. University of Chicago Law Review, 1964, Vol. 31, Issue 2, pp. 213-256.
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a broader reflection on the historically specific challenges to assuming collective and moral
responsibility under dictatorships and authoritarian rule. Eichmann was guilty because he
failed to take distance from the requirements that Nazi law and policy imposed upon him in
a legal order that was impeccably legitimate on paper.

6. Conclusion

There remains, then, a profound question pertaining to the politico-normative foundations
of the adjudication of egregious crimes such as crimes against humanity. The first time we
heard of acts that could be defined as crimes against humanity was 100 years ago, in 1915,
when France, Great Britain and Russia used this concept on a diplomatic note. They were
considering issuing a warning concerning the massacre of the Armenians at the hands of
the Ottoman elite and military. The first legally sanctioned instance of the adjudication of
this category of crimes appeared four decades later, at the Nuremberg trials, set up to judge
major Nazi criminals. At Nuremberg, it became a practical necessity to create such a special
category of crimes that did not fit into the conduct commonly classified as war crimes. This
need to create a new framework was partly because, otherwise, Germany's persecution of its
own citizens could not be classified as a war crime. Indeed, a country's expulsion, deportation,
and mass murder of its citizens was not unheard of in the history of war or state-making
alike. However, the degree to which the German state-orchestrated and publicly condoned
these acts constituted a unique case.

The trouble is, what was once considered unique became a routinely criminalized conduct,
but with the expectation to deliver a sense of closure for societal morass and lack of
collective responsibility. Thus, the current normative framework characterizing crimes
against humanity as a frontal attack on plurality and human diversity became a pro forma
acknowledgement of the conduct that constitute such crimes as part of the maintenance of
the current system of sovereign statehood. Addressing this issue requires a closer look at
how international law has played out in court and litigation-based accountability measures,
at least in large part, with a particular emphasis on the Global South. Not only did crimes
against humanity become normalized, but they also got regularly attributed to only states
and societies in the post-colonial geographies, which ultimately and unfortunately led to the
current crisis of the legitimacy of their adjudication.

Here comes the hopeful twist introduced by the South Africa v Israel application and
corresponding ICJ] Order, which brings us back to where this discussion started. Though
the international crime in question in this application was not related to Crimes against
Humanity, the obligations the Order bespoke of clearly indicated that the elimination of
such state conduct was the responsibility of the ,society of states,* including not aiding and
assisting in the commission of acts of genocide. Indeed, the affirmative tone indicating
the responsibility to prevent genocidal conduct stands out as a macro-scale appropriation
of the Arendtian call for not normalizing, streamlining or juridifying the unforgivable. If
only the duty to stand against Crimes against Humanity could be redefined as one with
a Global Scope, just as the ICJ] Order did in the case of Israeli military offensives in Gaza,
in the absence of a Convention such as the Genocide Convention. Hence remains our task
unfinished, but the need undiminished.
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Abstrakt

Clanek se zamysli nad konceptem lidskych prév z pohledu kiestanské teologie a pté se, do jaké
miry jsou lidskd prava kfestanskym dédictvim, do jaké miry jsou univerzalni a zda mohou
slouzit jako zaklad vSeobecné etiky. Poukazuje na chybéjici teologickou rovinu moderniho
konceptu lidskych prav a na jeho odlisnou antropologii oproti antropologii teologické.
Na zakladé partikularity a konkrétni lokalizovanosti vSech mluv¢ich a jejich konceptt
argumentuje nakonec i v pripadé dilezité ideje lidskych prav pro budovani konvergenci
zdola a poukazuje na nékteré diirazy kiestanskeé etiky, které tato mize do diskuze vnést.

Klic¢ova slova: lidska prava, kfestanstvi, etika, univerzalita, teologie

Abstract

The article examines the concept of human rights from the perspective of Christian theology
and asks to what extent human rights are a Christian heritage, to what extent they are
universal, and whether they can serve as the basis for a universal ethics. It points out the
lack of a theological dimension to the modern concept of human rights and its different
anthropology. Finally, on the basis of the particularity and concrete situatedness of all
speakers and their concepts, it argues for building convergences from below also in the
important realm of human rights and points to some emphases of Christian ethics that the
latter can bring to the discussion.

Keywords: human rights, Christianity, ethics, universality, theology
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1. Uvod

Lidskd prava jsou uctyhodny, potfebny a dulezity koncept nasi civilizace, je to jeden ze
slouptt demokratického svéta a dost mozna viibec nejuspésnéjsi globalni koncept, ktery se —
ivdasledku hriz 2. svétové valky - prosadil a prosazuje napric kulturami a hraje vyznamnou
politickou roli.' To chci predeslat jako ramcovou tezi, kterd neztraci nic na své platnosti,
ackoli nadale budu poukazovat spiSe na jistou poréznost a nevyhnutelnou partikularitu
tohoto konceptu. S myslenkou lidskych prav se od pocatku tahne spor o jejich zalozeni, tedy
spor o co mozna jasné zaloZeni a zdivodnéni jejich naroku na univerzalni platnost. Podivim
se na néj nejprve ze tii perspektiv, z historické, pravni a etické.

Z pohledu historického vyvoje byvaji lidskd prava nahlizena jako koncept vice ¢i méné
explicitné vyrustajici z kfestanstvi. Pokud jsou ovSem lidska prava krestansky koncept,
znamena to v situaci souc¢asného nabozenského pluralismu, Ze jsou lidska prava nutné
koncept partikularné nabozensky? Anebo md znamenat siroky uspéch lidskych prav zaroven
také legitimizaci kfestanstvi v tom smyslu, Ze kdo pfijima lidska prava, mél by prijmout
i jejich krestanskd vychodiska?

Z pravniho pohledu je situace snad jesté slozitéjsi: nelze-li zalozit lidska prava na pravu
prirozeném, z néhoz ptivodné vyrostla, jak tedy zakotvit jejich univerzalitu - a s ni souvisejici
vymahatelnost? A jednd se v pripadé lidskych prav viibec o prava ve vlastnim smyslu slova?
Eticky pfistup naproti tomu nabizi moznost pojmout lidska prava spiSe jako spole¢ny
projekt, v jehoZ prostoru se mohou sejit a sjednotit etické pristupy nabozenské i sekularni.
Bylo by mozné i z hlediska krestanské teologie pojmout lidska prava jako idealni zakladnu
pro univerzalni etiku?

Pokusim se ukazat, ze snaha o zalozeni lidskych prav z téchto pohledt vede k mnoha vnitfnim
rozportim. V postmoderni dobé, kdy se jako neudrzitelny ukazuje jak prirozenopravni
ptistup (pro nemoznost univokné definovat prirozenost), tak pristup osvicenské moderny
(pro nemoznost definovat pro vSechny stejny a stejné zavazny zaklad mravnosti), z mého
pohledu nelze jinak nez ze své dil¢i a konkrétné lokalizované pozice formulovat své dirazy,
argumentovat pro né a hledat konvergence s ostatnimi, jejichz vychodiska jsou jina, jinak dil¢i
a jinak konkrétné lokalizovand. To plati i pro koncepci lidskych prav, ktera ve své soucasné
podobé vznikla na zakladé konkrétnich historickych zkusenosti a udalosti a jako vysledek
konkrétnich diskuzi. Ani koncept lidskych prav proto nelze od pocatku pojimat bez dalstho
jako univerzalni, vS§emi univerzalné aplikovatelny a ode vS§ech vymahatelny, ale je nutné si pii
vsi jeho dilezitosti priznat jeho partikularitu a hledat pro ni co nejlepsi a nejsirsi zdavodnéni
a shodu s ostatnimi partikularnimi pohledy a konkrétné lokalizovanymi legitimizacemi.
Jako jeden z téchto hlastt miize a ma vstupovat do takového rozhovoru i kiestanska etika se
svymi specifickymi durazy.

'MAIER, Hans. Lidsk4 prava — narok na obecnou platnost a kulturni diferenciace. In HANUS, Jiii (ed.). Lidskd
prdva. Nérok na obecnou platnost a kulturni diferenciace. Brno: CDK, 2001, s. 8-10, uvadi ¢tyfi charakteristické
rysy lidskych prav: univerzalitu, individudlnost (nositelem je jednotlivec), vrozenost (zakony tato prava mohou
pouze konstatovat, nevytvareji je) a ndrokovost vici statu. Srov. také HILPERT, Konrad. Teologické zaklady
lidskych prav. AUC Theologica, 2013, ro¢. 2, €. 3, s. 36.
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2. Lidska prava jako kiestanské dédictvi

Otazka, do jaké miry je myslenka lidskych prav ptivodni kfestanskou myslenkou, porad
nema jednozna¢nou odpovéd.* Jedni tvrdi, ze lidska prava jsou predevsim kfestanské dédictvi,
a poukazuji na biblickou tradici a jeji dtiraz na svobodu, ktery znovu obnovila reformace, na
krestansky koncept nesmrtelné duse, ktery je zakladem moderniho pojeti lidské diistojnosti’
¢i na patristickou ideu vSem spole¢né lidské prirozenosti, kterd je zakladem jednoty vseho
lidstva.* V tomto pohledu se lidska prava vyvinula z kiestansky pojatého prirozeného prava,
jehoz poslednim garantem je Biih, jak k nému také nakonec jako k posledni instanci, ktera
celou koncepci drzi a legitimizuje, odkazuji americké deklarace lidskych prav.

Vyraznou a zaroven specifickou pozici hdjila ve svém dile brnénskd evangelicka filosofka
Bozena Komarkova. V navaznosti na rakouského pravniho teoretika Georga Jellineka zastavala
presvédceni, ze lidska prava maji kiestansky ptvod.® Dle Komarkové totiz pro své zdivodnéni
a fungovani vyzaduji transcendenci, ,,nadsocialni odpovédnost“’ Proto se brnénska filosotka
ve svych textech drzi linie Bible — Augustin - reformace (pfedevs$im kalvinismus) — anglicti
osvicenci — americké deklarace prav - T. G. Masaryk. Stavi se rdzné proti ptirozenopravnimu
zalozeni lidskych prav, jemuz se obsahle vénuje, stejné jako proti francouzské interpretaci
lidskych prav, ktera pravé transcendenci odmitd.® Lidska prava potfebuji demokracii, ale
obc¢anska odpovédnost musi byt zakotvena nadinstitucionalné, protoze demokracie byla
a ve své podstaté ma byt ,neviditelnd teokracie®, ,sluzba neinstitucionalizované pravdé®’
Nejhlubsim zdrojem lidskych prav je nakonec podle Komarkové — dobre reformovany - diiraz

na ,poslusnost boziho zakona®"

2HANUS, Jiti. Kfestanstvi a lidska prava.In HANUS, Jiti (ed.). Kfestanstvi a lidskd prdva. Brno: CDK, 2002, s. 37-
40, 1i¢f hned pét moznych odpovédi na tuto otazku. Srov. Také JOAS, Hans. The Sacredness of the Person. A New
Genealogy of Human Rights. Washington, DC: Georgetown University Press, 2013, s. 4-5; a ddle JANDEJSEK,
Petr. The Divine Character of Human Rights and Duties: A Theological Enquiry in the Context of the Border
Regions in the Czech Republic. AUC Theologica, 2022, ro¢. 12, ¢&. 2, s. 103-120, ktery se stavi jednoznacéné
na stranu kfestanské interpretace a zakotveni lidskych prav, stejné jako WITTE, John. LATTERELL, Justin J.
Christianity and Human Rights: Past Contributions and Future Challenges. Journal of Law and Religion, 2015,
roc¢. 30, ¢&. 3, s. 353-385, ktefi si predstavuji cirkve prili§ idealisticky a neberou v potaz sekularizaci.

3Srov. JOAS. The Sacredness..., s. 140-172.
*Srov. HANUS. Kestanstvi a lidskd prava. .., s. 34; HILPERT. Teologické zaklady.. ., s. 42, s odkazem na encykliku

Pacem in terris Jana XXIII.: idea lidskych prav odpovida teologické pfirozené-pravni argumentaci. Podrobné
mapuji kiestanské koteny lidskych prav WITE. LATTERELL. Christianity and Human Rights..., s. 357-375.

>Srov. JOAS. The Sacredness..., s. 20-28.

¢Srov. jeji texty Obec Platonova obec Augustinova, s. 78; Piivod a vyznam lidskych prav, s. 85. Obé studie jsou
soucasti svazku KOMARKOVA, Bozena. Pivod a vyznam lidskych prdv. Praha: SPN, 1990. K ni se také vz
uvadéné strany.

7KOMARKOVA. Piivod a vyznam lidskych prav..., s. 102.

81bid., s. 113-116.

°Ibid., s. 216-217.

1°Ibid., s. 220. K jejimu pojeti lidskych prav, jakoz i k $ir$imu kontextu jejiho dila srov. CERMAN, Ivo. BoZena
Komarkova - odboj, disent alidskd prava. Pamét'a déjiny, 2013,ro¢. 7,¢. 4, 5. 27-39, ktery poukazuje mj. na dobovou
vnucenou izolovanost mysleni B. Komarkové a na jeji evangelictvim formovany pohled na déjiny i lidskd prava.
Ke G. Jellinekovi, z jehoz pojeti lidskych prav zalozenych na svobodé vyznani a svédomi Komarkova vychazela,
a nésledné diskuzi srov. HUBER, Wolfgang. TODT, Heinz E. Menschenrechte. Perspektiven einer menschlichen
Welt. Miinchen: Chr. Kaiser, 1988, s. 124-130. Ke kofentim v pfirozeném prévu srov. také KORTNER, Ulrich H.
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Velkymi obhajkynémi lidskych prav v soucasnosti jsou cirkve, takze to vypada, ze lidska
prava a kfestanstvi jdou od véki ruku v ruce, Ze lidskd prava nakonec nejsou nic jiného nez
obecné lidska reformulace zakladnich krestanskych etickych vychodisek, predevsim lidské
dustojnosti zalozené ve stvoreni ¢lovéka k Bozimu obrazu."
Analogii ¢i vzajemnou prelozitelnost sekularniho pojmu diistojnosti a nabozenské predstavy
stvofeni ¢lovéka k Bozimu obrazu dokdze uznat dokonce i tak ,nabozensky nemuzikalni*
¢lovék jako Jiirgen Habermas.'? Katolicky teolog Konrad Hilpert podobné tvrdi, Ze dtstojnost
osoby v sobé nese ,,skrytou transcendenci®, lidskd prava tak predstavuji ,mystiku jednoty
v jedndni® Zaroven ovéem dodavd, ze teologicka literatura se otazkou odtivodnéni lidskych
prav zabyva jen zfidka. Konvergence s predstavou imago Dei (tj. s pfedstavou clovéka
stvofeného k Bozimu obrazu dle Gn 1,27) jako by mnohdy tak néjak samoziejmé stacila.”’ Zde
se ovSem kriticky pta Hans Joas: ,,I kdyz pfipustime, alespon retrospektivné, ze lidska prava
lze do jisté miry povazovat za moderni reartikulaci kfestanského étosu, musime byt schopni
vysvétlit, pro¢ trvalo tisic sedm set let, nez bylo evangelium prelozeno do kodifikované pravni
formy.“ Joas proto prichazi se svoji inovativni koncepci: ,,Navrhuji, abychom viru v lidska
prava a univerzalni lidskou dustojnost chépali jako vysledek specifického procesu sakralizace®,
totiZ procesu, v némz je postupné kazda lidska bytost chdpana jako posvatna. ,,Déjiny lidskych
prav jsou d¢jinami sakralizace — déjinami sakralizace osoby.“*
Opacna argumentacni linie podtrhuje anticko-humanisticko-osvicensky diiraz na individudlni
svobodu, na sebeurceni, které se obraci proti veskeré nadvladé, proti veskeré heteronomni
autorité, at uz je to autorita statu, anebo pravé také autorita cirkve. Zduraznuje, ze lidska
prava jsou primarné prava individualni, kterd kazdému jednotlivci zarucuji zivot podle
vlastni vile, a to i v pohledu na nabozenstvi. Jejich dilezitou funkci (jsou-li alespon néjak
kodifikovana) je moznost kritizovat status quo a struktury urcité spolecnosti ¢i statu, byt
by clovék sam byl v mensiné ¢i dokonce sam jako jednotlivec.”” V tomto pojeti se proto
lidska prava programové obejdou bez Boha, jsou to prava vyplyvajici z prostého faktu lidstvi,
jak to v novovéku formulovala predev$im francouzska Deklarace prav ¢lovéka a obc¢ana

J. Evangelische Sozialethik. Grundlagen und Themenfelder. Gottingen: Vandenhoeck & Ruprecht, 1999, s. 154
157; HUBER. TODT. Menschenrechte..., s. 131-134, a nize v mém textu, podkapitola 2, predevsim pozn. 43.

! Srov. zejména Fimsko-katolické Kompendium socidlni nauky cirkve, Kostelni Vydfi: Karmelitanské
nakladatelstvi, 2008, s. 105-111; k dlouhodobé roli Svétové rady cirkvi ve formulovani a prosazovani lidskych
préav srov.: Human Dignity and Rights. World Council of Churches, citovano dne 13.12.2023. Dostupné online na:
https://www.oikoumene.org/what-we-do/human-dignity-and-rights. Srov. také REED, Esther D. Christianity
and human rights. In CUSHMAN, Thomas (ed.). Handbook of Human Rights. London, New York: Routledge,
2012,s. 232-234.

12Srov. jeho proslavenou re¢ ,,Glauben und Wissen', pronesenou pii pievzeti mirové ceny némeckych knihkupct
v roce 2001: HABERMAS, Jirgen. Glauben und Wissen. Frankfurt am Main: Suhrkamp, 2001. Déle srov.
HUBER. TODT. Menschenrechte..., s. 64-68, 124-130, kteii se také kloni k hledani analogif mezi kfestanstvim
a konceptem lidskych prav; HANUS. Krestanstvi a lidska préva..., s. 33.

B HILPERT. Teologické zaklady..., s. 38-40. K pojmu Boziho obrazu v souvislosti lidskych prav srov. REED.
Christianity and human rights..., s. 236-237. K christologickému rozvinuti tohoto pojmu srov. GALLUS.
Perspektiva vzkfiSeni..., s. 251-265.

“4JOAS. The Sacredness. .., s. 5.

*Tuto dtleZitou funkei lidskych prav spravné podtrhuje HAPLA, Martin. Utilitarismus a filosofie lidskych prdv.
Praha: Leges, 2022, s. 27.
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(1789). V jejim duchu nabrala myslenka lidskych prav na evropském kontinenté pfimo
protinabozenskou a proticirkevni podobu.'¢

Kompromitovana jakobinskym terorem proto myslenka lidskych pravvyvolavala jesté dlouho
poté predevsim v katolickych, ale i v evangelickych kruzich primy odpor. Pro evangelické
kruhy predstavovala nekfestansky individualismus, ktery nebere v potaz lidskou hfisnost
a nerespektuje vrchnost. Clovék totiz ze své podstaty nemd primarné prava, ale povinnosti
- vUci vrchnosti i viaci cirkvi.”” To by podepsala i katolicka cirkev, pro niz ov§em byla lidska
prava neblahym vyplodem protestantské reformace: svoboda svédomi je ,,blouznivy napad®
(Rehot XVL., 1832), protoze prvnim piikazem ¢lovéka neni svoboda, ale povinnost, véetné
povinnosti vykonavat nabozenstvi, a tedy poslusnost viici cirkevni autorité.

Nejvyraznéji se k myslence svobody svédomi a lidskych prav vyjadiil Rehot XVI. ve své

encyklice Mirari vos z roku 1832: lidskd prava zaloZena na svobodé svédomi jsou ,,mylny

nazor*, ,$ilenstvi a ,,zhoubny omyl“'® Jeho nastupce, papez Lev XIIL. povazoval lidska prava

za primy protiklad k pfirozenému pravu, a tedy néco pravé proti prirozenosti. Je to tok na

legitimni autoritu a tim na samotnou pravdu.”
Podobné se k lidskym pravim dodnes stavi velka cast pravoslavné tradice, ktera pred
jednotlivcem uprednostiuje cirkev a koncept lidskych prav povazuje za zapadni
individualistické a sekularistické prehlizeni ¢i obchazeni krestanské tradice.”® ,Zkratka
feceno, zapadni kiestanstvi mélo k ideji lidskych prav své zasadni vyhrady béhem celého 19.
stoleti a i v pribéhu prvni poloviny stoleti dvacatého.“*
Situace se zménila az po 2. svétové vdlce, kdy se zastupci cirkvi podileli i na vznikajici
Vseobecné deklaraci lidskych prav (1948) a cirkve ptijaly lidskopravni agendu vylozené za
svoji.”? Lidskd prava se stala jednim z tstfednich bodii ekumenickych snah a od této doby
hraji dulezitou roli jak v cirkevni praxi, tak v teologické reflexi.”

Krestanstvi a lidska prava se tak nakonec prece jen v mnohém sedly, ale presto nelze
jednoduse fici, ze jsou lidskd prava genuinnim plodem krestanstvi.** Je to slozitéjsi:

16Srov. HANUS. Ktestanstvi a lidska prava..., s. 37, ktery upozorfiuje na to, Ze anticirkevni ¢i ateistické déirazy
se do osvicenstvi jako ramcové atmosféry vzniku modernich lidskych prav mnohdy promitly az zpétné, pravé
na zdkladé francouzské revoluce. Srov. také KORTNER. Evangelische Sozialethik..., s. 148-151; JOAS. The
Sacredness..., s. 9-20.

17Srov. HANUS. Kiestanstvi a lidska prava..., s. 25-32; HUBER. TODT. Menschenrechte..., s. 45-55.

18Rehot XVI. Mirari vos. 1832, odst. 13 (proti indiferentismu) a 14 (proti svobodé svédomi).

1 Dle HANUS. Kfestanstvi a lidskd prava..., s. 19-25. Srov. také KORTNER. Evangelische Sozialethik..., s. 143.
Ke katolickému, postupné se proménujicimu pohledu, az do 80. let srov. HUBER. TODT. Menschenrechte..., s.
39-45.

2 Srov. STIRKA, Zdenko. Lidsk4 prava a pravoslavi: prehled a vyhodnoceni sou¢asné debaty. Teologickd reflexe,
2023, ro¢. 29, ¢. 1, s. 65-66, 80-81.

AHANUS. Kiestanstvi a lidskd prava..., s. 30.

2V3seobecna deklarace oviem odkaz k Bohu ¢i k jakékoli transcendenci schvalné pomiji, aby tak byla pristupnéjsi
a ptijatelnéjsi pro nektestanské a sekuldrni kultury, srov. JOAS. The Sacredness..., s. 187-188; SIRKA. Lidska
prava..., s. 77-78. Tim se ovSem z lidskych prav stavaji dale nezdivodnéné axiomy, srov. nize a také REED.
Christianity and human rights..., s. 240.

BKORTNER. Evangelische Sozialethik..., s. 141-142; HUBER. TODT. Menschenrechte..., s. 55-64.

24Srov. JOAS. The Sacredness...,s. 182-191.

57



Petr Gallus: K zalozeni lidskych prav z teologického pohledu

v lidskych pravech se kiestanstvi setkava jakoby samo se sebou, se svoji etikou a se svymi
hodnotami, ovsem v radikdlné sekularizované podobé (tzv. ,,lidska prava bez metafyziky*), to
znamena predevsim: bez Boha, jehoz pro své zalozeni v dané podobé fakticky nepotrebuji.”®
Obe¢ vyse nastinéné linie tak vlastné vedou do aporii: obhajoba lidskych prav jako genuinné
krestanského projektu dnes narazi na postmoderni pluralitu, v niz by se lidska prava jako
ryze ktestanska rychle stala pouze partikularnim projektem, u néhoz by bylo tézko obhajit
jeho univerzalitu.” Protindbozenské ¢i nenabozenské pojeti lidskych prav zase postrada
hlubsi zalozeni a zddvodnéni: z proklamovanych hodnot a prav se stdvaji axiomatické
postulaty, které je zatézko odvodit z néceho univerzalniho, protoze vzedly z partikularni
moralky a protoze postmoderni pojeti ¢lovéka nedokaze definovat zadnou univerzalni
lidskou zakladnu, ktera by umoznovala stejné normy a hodnoty univerzalné pro vsechny.”
Tim uz ale predjimam druhy bod.

Pridat chci jesté jednu kritickou poznamku: ackoli se cirkve dnes stavi vyrazné za lidska
prava, pripominaji nékdy kovarovu kobylu, ktera chodi bosa. Jak by to vypadalo, kdybychom
chtéli disledné uplatnit lidska prava, o jejichz dodrzovani se zasazujeme v pohledu na ty
druhé, také dovniti cirkevnich spolecenstvi? Jak by to dopadlo s hierarchickou strukturou
mnoha cirkvi, s postavenim zen (napf. v otazce jejich svéceni ¢i ordinace) nebo LGBTQ lidi?
I to je dalsi doklad toho, ze lidska prava z kiestanstvi pfimo nevyplyvaji, ale i vi¢i cirkvim
prichdzeji zven(i a také jim samotnym nastavuji nepiijemné zrcadlo.?®

3. Univerzalita lidskych prav

»Vsichni lidé rodi se svobodni a sobé rovni co do dustojnosti a prav.“ Tak zni prvni ¢lanek
Vseobecné deklarace lidskych prav, kterou do sebe (s drobnymi tipravami) prejima také nase
ustavni Listina zakladnich prava svobod. Vseobecna deklarace zadné dalsi zdivodnéni svého
vychoziho tvrzeni neznd. Je to axiom. V pripadé lidskych prav se jedna pravé o deklaraci
vychodisek, o néz se nas pravni rad opira.

To vrha specifické svétlo na otdzku po charakteru lidskych prav jako prav. Nejen z tohoto
davodu (dalsi pfidam nize), je tieba fici, Ze lidska prava ve své podstaté nejsou prava v pfisném
slova smyslu, ale spiSe predprdvni mordlni postuldty.” Stat a spolecnost timto zptsobem

25 Srov. HANUS. Kiestanstvi a lidska prava..., s. 34, ktery poukazuje na to, Ze kfestanské vlivy ,,ptisobily ve
dvojim sméru - jako progresivni, i jako retardujici, ,tradi¢ni‘ ¢initel. MAIER. Lidska préva..., s. 13-15, mluvi
o konvergenci doposud oddélenych vyvojovych linii, které vedly k boomu lidskych v 18. stol. K zaloZeni lidskych
prav bez metafyziky srov. HAPLA, Martin. Lidskd prdva bez metafyziky: legitimita v (post)moderni dobé. Brno: PF
MU, 2016; HAPLA. Utilitarismus...; HUBER. TODT. Menschenrechte..., s. 145-156.

*To je problém, ktery si ve své argumentaci patrné (jesté) neuvédomovala B. Komarkova.

% Velmi dobte to vystihuje HILPERT. Teologické zaklady..., s. 45-47, u né¢hoz tato dvoji aporie tvori zavér jeho
¢lanku, ktery tak konéi otazkou. Srov. také HOGAN. Keeping Faith..., s. 205; HUBER. TODT. Menschenrechte. ..,
s. 68-70.

28 KORTNER. Evangelische Sozialethik..., s. 144; HUBER. TODT. Menschenrechte..., s. 198-208. Srov. také
HANUS. Kiestanstvi a lidskd prava..., s. 35, ktery mluvi o tom, Ze cirkve poté, co si zadaly s myslenkou lidskych
prav, musely leccos namahavé dohanét. A mnohdy a mnohde jesté porad museji.

» Trefné, byt ostfe to oznacil Ralf Dahrendorf: jsou to ,,pravné znéjici texty, ve své podstaté ,,pseudoprava‘ Cit.
in: FIALA, Petr. Politickd dimenze lidskych prav. In HANUS, Jifi (ed.). Lidskd prava - ndrok na obecnou platnost
a kulturni diferenciace. Brno: CDK, 2001, s. 52. Srov. KORTNER. Evangelische Sozialethik..., s. 152; HUBER.
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odkazuje na své zaklady, na nichz stoji, které ale pritom nedokaze dale zdivodnit a ani
garantovat.*® Spole¢nost a jeji pravo stoji na predpokladu a pozadavku, Ze tyto kodifikované
postulaty budou vsichni sdilet. Spolecenské usporadani tedy de facto stoji na jakési tiché
dohodg, na konsenzu,* respektive - vzato jesté o krok hloubéji — na predpokldadané moralce,
ktera pravu predchazi a zaroven ho zaklada, na tom, co ,,se“ ma a nemd, na nécem, co je
prohlaseno jako vSem spole¢né — aniz by se ov§em feklo pro¢.*

Pokud je tato nutna podezdivka pravni spole¢nosti zerodovand jako tfeba u nas, kdy v mnoha

pripadech fesime moralni problémy prostfednictvim nastroji prava, tedy zakonu a soudu

(treba kdyz se md nejvyssi predstavitel statu omluvit za sviij omyl, coz je véc pravé uz moralky

anikoli aZ prava), jen velmi tézko se takova situace napravuje. Kde nefunguje morélka, klopyta

i pravo.*
Deklarace z roku 1948 je vyhlaseni, bez pfimé pravni zavaznosti a bez jakékoli explicitné
stanovené metody ¢i navodu implementace do kodifikovaného prava.** Tato implementace
trvala jesté dalSich témér 30 let, az do roku 1976, nez se Vseobecna deklarace promitla do
daldich pravnich textd.” Uz to naznacuje, ze se zakotvenim, platnosti a dosahem lidskych
prav to neni tak jednoduché. Nésledné se proto zastavim u tfi bodu: kratce u primarnosti
lidskych prav, $ifeji u otazky jejich univerzality, a nakonec u otazky zavazki a povinnosti
z téchto prav vyplyvajicich.

3.1 Primarnost lidskych prav

Lidska prava jako predpravni moralni postulaty jsou tak stavény do pozice zakladu,
toho primarniho, na ¢em stoji vSe ostatni. Je to skutecné tak, anebo existuje jesté néco
primarnéjsiho, zdkladnéjsiho, bazalnéjsiho nez lidska prava? Neexistuje néco, co by sama
lidska prava vyzadovala jako svoji podminku? Predev$im v souvislosti s tzv. ,pravy tfeti
generace, tedy s jakousi treti vinou lidskych prav, které se tykaji Zivotniho prostredi

TODT. Menschenrechte..., s. 75-80, resp. 75-120; NEMEC, Vaclav. Prolegomena ke kazdé piisti ontologii,
ktera bude chtit zdtvodnit lidsk4 prava. In HAVLICEK, Ales. CHOTAS, Jiii a kol. (eds.). Lidskd prdva. Jejich
zdivodnéni a zévaznost. Usti nad Labem: FF UJEP, 2016, s. 114-116.

KORTNER. Evangelische Sozialethik..., s. 154, s odvolanim na E.-W. Béckenférdeho.

31 Srov. WAGNEROVA, Eligka. Univerzalita lidskych prav a spektrum pravnich vztaht. In HANUS, Jiti (ed.).
Lidskd prdva - ndrok na obecnou platnost a kulturni diferenciace. Brno: CDK, 2001, s. 57, kterd potvrzuje, ze
evropska pravni véda dava prednost pohledu na lidska préva ve smyslu kontraktaénim. Srov. také NEMEC.
Prolegomena ke kazdé pristi ontologii..., s. 106-123.

32Srov. FIALA. Politicka dimenze..., s. 50, s citaci R. Foxe: je tfeba si pfiznat, ,Ze to, co oznacujeme jako lidska

cc

prava, je spiSe nez na ptirozenosti zaloZeno na ,moralni vizi dastojného Zivota“
3 Absurdita takové situace se naplno ukdazala, kdyz se za osobni prezidentiv prohresek muselo na zékladé
neodpovédnosti prezidenta z titulu jeho funkce omlouvat v roce 2021 ministerstvo financi. Moralku nelze dohnat
pomoci zakond, ty prichazeji v takovych pripadech jiz vzdy pozdé a navic mnohdy absurdnim zptisobem, ktery
snahu o narovnani kfivd stavi na hlavu.

#*Srov. JOAS. The Sacredness..., s. 188; SOKOL, Jan. Kde se berou lidska prava?. In HAVLICEK, Ales. CHOTAS,
Jiti a kol. (eds.). Lidskd prdva. Jejich zdivodnéni a zdvaznost. Usti nad Labem: FF UJEP, 2016, s. 80.

%Srov. MAIER. Lidské préava..., s. 19; HUBER. TODT. Menschenrechte..., s. 8-9, 17-28. V roce 2010 bylo pod
Deklaraci podepsano 166 stati ve. Ciny &i USA, které se ptivodné zdrahaly. Presto: Ize zde mluvit o ,,celosvétovém
konsenzu', jak to déla HILPERT. Teologické zéklady..., s. 36?
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a podminek zivota a Zzivotniho standardu viibec, poukazuji néktefi na to, Ze jesté pred
individudlnimi pravy maji prioritu tzv. ,,basic needs®: ,,¢lovék ma ze své svobody néco jediné
tehdy, kdyz je v prvé radé zajistén jeho zivot a preziti.“** Pfedev$im hodnoty, kterych se tykaji
prava tfeti generace, tak v tomto pohledu nejsou az cilem cesty ¢i né¢im az tfetim v poradi
po pravech individualnich a socialnich, ale spise zakladnimi podminkami pro individualni
prava a maji pred nimi tudiz prioritu.”” Vyzaduji lidska prava a jejich dodrzovani nejprve
alespon trochu stabilni podminky? Lze lidska prava vyzadovat az za urcitych pomért, za
urcité urovné vyspélosti, demokrati¢nosti a bohatstvi?**

3.2 Univerzalita lidskych prav

Platit by lidska prava méla pro vSechny, tak prvni ¢lanek Vseobecné deklarace zacina:
»V§ichni lidé*. D¢&jiny jsou ovsem plné prikladi, jak si jednoduse staci po svém definovat,
kdo je to ¢lovék a kdo ne, kdo tedy patti, anebo pravé nepatti do onoho ,vsichni“: Casto
idealizovana Platénova polis pocitala s pravy svych obcant, obcany ale byli pouze svobodni
muzi, nepatfili mezi né tedy otroci, barbari a Zeny.* Nadto Platon pfimo vychazi z toho, ze
lidé si pravé od prirozenosti nejsou a nemohou byt rovni (jak by si to i podle jeho pojeti
predstavovala demokracie coby nejlepsi ze vech $patnych systému spolecnosti, omezena
ovéem znovu jen na urcity okruh lidi, ktery nejprve vyzene své nepratele), prirozené je
naopak postaveni jednéch nad druhymi.* Autor americké Deklarace nezavislosti Thomas
Jefferson se zasazoval o lidskd prava, ale sam pritom mél otroky. O 150 let pozdéji v Evropé
stacilo k tomu, aby nékdo vypadl z kategorie ¢lovék, mit Zidovské ¢i romské predky. Je nutno
si pfiznat, Ze v sobé mame velkou tendenci pfiznavat plna prava jen tém, kdo patii do nasi
skupiny, do nasi bubliny. V euro-americkych déjinach z toho bohuzel vétsinou vysel bily
zapadni heterosexualni muz. A s tim od té doby jesté porad zapasime.

Jsou-li lidska prava predpravni postulaty, pro¢ je vlastné dodrzovat? A pro¢ zrovna tato? pta
se nepfijemné R. Rorty. Najdeme lepsi diivod nez pragmatické ocekavani, Ze se to nakonec
vyplati (ovSem i tady je otazka, v jak dlouhém horizontu a pro koho)? A potom: Ize legitimné

*MAIER. Lidska préva..., s. 21-22. s poukazem na to, Ze Zapad akcentuje individualni svobody, zatimco ostatni
svét spiSe ramcové podminky pro preziti.

70 prava treti generace se proto vede spor, zda jsou to zékladni rdmce pro lidska prava, anebo naopak spise
idedlni cile a zdvazky k praktické pomoci? Srov. MAIER. Lidska prava..., s. 24, a také niZe.

3 Srov. SOKOL. Kde se berou lidskd prava..., s. 80-81: ,Tam, kde lidé denné trpi hladem a nésilnostmi, maji
Casto jiné starosti a diiraz na lidska prava jim ptipada jako zbyte¢ny luxus.“ ,,Jista Zivotni Groven je pro svobodné
usporadani spole¢nosti nezbytnou podminkou. Jindy Sokol pfipomind starou — ovéem propagandisticky pravé
proti lidskym praviim zneuzitelnou - hlasku z dob komunismu: ,,K ¢emu svoboda, kdyz nemdme co do ust?“
(SOKOL. Moc, penize a prdvo..., s. 270). Srov. také HUBER. TODT. Menschenrechte..., s. 134-145, kteti se
zamysleji nad individualnim vlastnictvim jako jednim ze zaklad lidskych prav.

3 Zeny ovéem mohly byt filosofkami a po patti¢ném vycviku stanout v &ele obce, srov. PLATON. Ustava. Praha:
OIKOYMENH, 1996, s. 243 (VII, 540c).

“Srov. PLATON. Ustava..., s. 260 (VIIL, 557a). Apriorni stejnou dtstojnost véech lidi odmita také pravoslavna
antropologie, podle niz se od sebe lidé li$i mirou svého ,,duchovniho pokroku a moralniho postaveni®, srov.
SIRKA. Lidska préva..., s. 75, s odvolanim na text Zakladni u¢eni Ruské pravoslavné cirkve o lidské distojnosti,
svobodé a pravech z roku 2008 (mezi jehoZ autory ovéem patii i soucasny vysoce kontroverzni moskevsky
patriarcha Kyrill).
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ocekavat, ze jednotlivec bude brat vSechny - i ty, které nesnasi - jako ¢leny jedné spole¢nosti,
své spolecnosti, potazmo jednoho druhu a rodu? Lze predpokladat univerzalni spole¢nou
moralku, navzdory tomu, ze nam dodrzovani uz jen téch nejzakladnéjsich spole¢nych
pravidel fakticky troskota i v ramci vlastnich dil¢ich spolecenstvi?*! Neni predpoklad
jednoho spole¢ného moralniho zékladu, zakladnich spole¢nych norem, hodnot ¢i autority
naopak jednou velkou iluzi, jiz obelhavame sami sebe i druhé? Co je to, co nds spojuje?

Nejtradicnéjsi pristup, ktery se i v evropské tradici drzel nejdéle a z néhoz ve svych kofenech
vyrtsta i VSeobecna deklarace lidskych prav, je duiraz na spole¢nou lidskou pfirozenost
aznivyplyvajici ptirozeny zakon. Lidska prava jsou pak konstruovana na ptirozenopravnim
zakladé.” Pojem prirozenosti se ale ve 20. stoleti prokazal jako jedno velké projekéni platno,
na néz ti silni promitaji bud své nabozenské predstavy, anebo sviij navykly pohled (tak to
prece vzdycky bylo), ¢imz ale nereflektované vnucuji druhym sviij postoj jako objektivné
legitimizovany: v§ichni mame tutéz ptirozenost, ale co tato pfirozenost je, stanovim ja.

Evropskda moderna se snazila zalozit nezadatelna prava na predpokladu osviceného
rozumu.* Osvicensky idedl rozumu ovéem jednak ¢lovéka redukuje na racionalitu a jednak

' RORTY, Richard. Human Rights, Rationality, and Sentimentality. In RORTY, Richard. Truth and Progress.
Philosophical Papers III. Cambridge: Cambridge University Press, 1998, s. 176-178. Srov. také HILPERT.
Teologickeé zaklady..., s. 36.

“2Srov. NEMEC. Prolegomena ke kazdé piisti ontologii. .., s. 111; SOKOL, Jan. Moc, penize a prdvo. Esej o spolecnosti
a jejich institucich. Praha: Vysehrad, 2015, s. 269; REED. Christianity and human rights..., s. 235. Z prirozeného
zéakona, jez je vposledu zakonem Bozim, vychdzi stale katolicka etika, srov. Kompendium socidlni nauky cirkve...,
s. 98: ptirozeny mravni zakon ,,ma univerzalni povahu a [...] predchdzi v§echna prava i povinnosti. Pfirozeny
zakon ,neni nic jiného nezli svétlo intelektu, které do nas vlozil Buh'“ Je zachycen predev$im v Desateru prikdzani
a projevuje se ve svédomi ¢lovéka. Metafyzicky zakotveny pfirozenopravni pfistup jako jediné mozné zaloZeni
lidskych prav se u nds snazi hdjit napt. S. Sousedik, srov. jeho esej SOUSEDIK, Stanislav. Svoboda a lidskd prava.
Jejich ptirozenoprdavni zdklad. Praha: Vysehrad, 2010, s. 10; ¢ ¢lének SOUSEDIK, Stanislav. K problematice
zalozeni lidskych prav na zakladé ptirozeného zakona. In HAVLICEK, Ales. CHOTAS, Jiti a kol. (eds.). Lidskd
prava. Jejich zdiwvodnéni a zdvaznost. Usti nad Labem: FF UJEP, 2016, s. 13-47, kde dokonce ve ¢tytech bodech
specifikuje, co pfirozeny zakon obsahuje, totiz piikaz uchovavat svij zivot, plodit a vychovat potomstvo, rozvijet
svtj dusevni zivot a pravdivé poznani a nakonec Zzit spole¢enskym Zivotem (ibid., s. 29). Do jaké miry se pravé
v této formulaci ukazuje projekce vlastnich predstav o tom, co je pfirozené a tradi¢ni? Pfirozenym pravem
argumentuje taktéz KROUPA, Daniel. O pfirozenosti lidskych prav. In ibid., s. 89-105. S vychodiskem od
prirozeného prava polemizuje ve stejné publikaci TROJAN, Jakub S. Pfirozenost, pfirozeny zdkon: Ano? Ne?. In
ibid., s. 72-77, a stavi proti tomu vychodisko eschatologické, z konce urceni ¢lovéka. Prirozenost nelze dostatecné
uchopit, protoze jak prirozenost Bozi, tak prirozenost lidska, se ukazuji jako neptirozené: Bozi pfirozenost kvili
vtéleni v Jezi$i Kristu, které stavi pfedstavy o Bozi ptirozenosti na hlavu, lidska ptirozenost kvuli htichu. Srov.
také strizlivé stanovisko J. Sokola v SOKOL. Kde se berou lidskd prava..., s. 84: ,Lidskd prava nejsou ,ptirozena’
ani v tom smyslu, jako kdyby byla kazdému ¢lovéku samoziejmad a vlastni. Kazdy ¢lovék se ,pfirozené’ stard
sam o sebe a i svoji svobodu si nejprve predstavuje jako svoji vlastni volnost bez ohledu na druhé.“ Ve své knize
SOKOL. Moc, penize a prdvo..., s. 269, pozn. 512, potom cituje Sokol mj. Pascalovy Myslenky, ¢. 93: ,Mam
veliky strach, aby tato ptirozenost sama nebyla jen prvnim zvykem, tak jako je zvyk druhou ptirozenosti.“ Srov.
také FAGAN, Andrew. Philosophical foundations of human rights. In CUSHMAN, Thomas (ed.). Handbook
of Human Rights. London, New York: Routledge, 2012, s. 12-13, 15, ktery vedle kritiky pojmu pfirozenosti
upozoriiuje podobné jako Sokol na to, ze vySe nez rovnost vSech stoji vétsinou individualni svoboda, zvlaste
jde-li 0 moji svobodu.

8 timto pohledem se lze setkat stale, totiz vSude tam, kde je sou¢asna doba vnimana jako pozdni moderna, napt.
v soucasné némecké teologické a filosofické debaté na rozdil od debaty americké, kterd jasné mluvi o soucasné
dobé¢ jako postmoderni a pohled moderny odmita jako jednoznacné piekonany a vyvraceny.
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v nasi zkusenosti troskota jako neproveditelny. Nadto v jinych kulturdch, napt. v nékterych
arabskych ¢i asijskych, s takovym pojetim narazime. Tam lidska prava akceptovana nejsou
a ddraz na osviceny rozum byva vniman jako imperialistické ¢i kolonialistické vnucovani
zapadnich hodnot.
O hledani univerzalniho spole¢ného zakladu v duchu evropské moderny se ve své soucasné
koncepci porad snazi Hans Joas: ,Hodnoty jako univerzalni lidska diistojnost a takova prava,
jako jsou lidska prava, nejsou omezena jen na dil¢i tradici. Lze k nim pristoupit ve svétle jinych
tradic a za novych podminek, do té miry, do jaké tyto tradice dokazi kreativné reinterpretovat
samy sebe.“** Joas je presvédcen o spole¢ném zakladu, k némuz ale existuje pluralita cest, a tedy
i pluralita popist. A kazdy novy takovy popis je vitany. Popisi mize byt mnoho, popisuji-li
tentyz zaklad. Jednotlivé popisy se pak mohou vzajemné sblizovat. Joas to ukazuje na Deklaraci
lidskych prav z roku 1948, jez je vitanym vysledkem generalizace hodnot, k nimz ma cely tento
proces sméfovat:*’ existuje sice pluralita vzajemné soupeticich hodnotovych systémi, ale ty
maji za sebou - dle Joasova presvédceni - jakousi spole¢nou zakladnu (,common ground®), na
niz je nakonec mozné - za pomoci vzajemného kritického dialogu v navaznosti na Habermase
a Apela - prostfednictvim ,,zobecniovani hodnot® vybudovat dohodu o spole¢nych hodnotach,
jak to udélala pravé Deklarace lidskych prav.*

Tedy jsou tim pojitkem spise spole¢né etické hodnoty - laska, spravedlnost, milosrdenstvi —
jak se to ve svém projektu Svétovy étos snazil rozpracovat Hans Kiing?*” Vsechna tato velka
slova lze nalézt i v ostatnich kulturach, jenomze kazda jimi rozumi néco jiného, anebo je
znovu pripisuje jen nékomu. Ani takto jednoznac¢nou univerzalitu nelze nalézt.

Ze by spojujicim prvkem byly naopak spole¢né zévazky, napiiklad vii¢i spole¢né obyvané
planeté — coz je neoddiskutovatelné spojujici prvek nds véech?*® I to je pokus hodny pozoru,
ale zde vétsinou vitézi jako dtlezitéj$i hodnoty partikularni ekonomické zajmy, které
mnohdy (napt. v Ciné, v USA, ale také u nas) stoji podstatné vys nez ekologie a udrzitelnost.
A tak je na misté spiSe obava Robina Foxe, Ze ,spiSe nez uslechtily rozum mame ve své
prirozenosti vzajemné boje, genocidu, kanibalismus, vrazdy, biti samic, zabijeni novorozenat,
nasili, dominanci a mnoho dal§iho“* Jak fika Richard Rorty: ,, Tim hlavnim, co vyplyva

“JOAS. The Sacrednesss...,s. 7.
1bid., s. 8.
“Tbid., s. 174.

¥ KUNG, Hans. Svétovy étos - Projekt. Zlin: Archa, 1992; KUNG, Hans. Svétovy étos pro politiku a hospoddrstvi.
Praha: Vysehrad, 2000. Srov. KORTNER. Evangelische Sozialethik..., s. 167-170.

* Globalni pohled zaloZeny na preziti lidstva jako celku, anebo na ekologické odpovédnosti, je stale castéjsi
a silngjéi. Srov. jiz HUBER. TODT. Menschenrechte..., s. 106-113. Globalni pohled ovsem pravé predpoklida
externi stanovisko, z néhoz je formulovan, sugeruje perspektivu Boziho oka, z niz je pak formulovana nejen
potfebnost, ale také nutnost jednotného systému lidskych prav (srov. HUBER. TODT. Menschenrechte...,s. 111).
Takovy postoj ale prehlizi vlastni partikularitu, tedy skutec¢nost, Ze tezi o nutnosti univerzalnich lidskych prav
formuluji ze svého partikularniho stanoviska a nikoli z externi perspektivy, kterou nikdo nemd a mit nemuize.
Externi perspektiva tiSe predpoklddd, Ze by bylo mozné svét néjak centralné ridit ¢i spravovat. To byla v déjinach
lidstva vzdy myslenka vrcholné nebezpecna, protoze v sobé nese totalitni narok.

“ Cit. in: HANUS. Ktestanstvi a lidskd préva..., s. 45-46, s pointovanym dovétkem: ,,Pfes pokusy zalozit tato
prava na ,pfirozenosti’ jdou v naprosté vétsiné pripadtl bud proti pfirozenosti, nebo se v lepsim pripadé tykaji
véci, viiéi nimz je pfiroda striktné neutrdlni.”
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jak z historie, tak z antropologie, je nase mimoradna schopnost zlého (extraordinary
malleability).“°

S pokusem o univerzalni zalozeni lidskych prav priSel u nas naposledy Martin Hapla,
ktery haji utilitaristické zalozeni lidskych prav.®® Spravné zdirraziuje pragmaticky pristup
(mluvi o ,,pragmatickém utilitarismu“?) a obhajuje proti v§em prirozenopravnim tendencim
utilitaristickou konsekvencionalistickou teorii jako teorii pro lidska prava nejpfihodnéjsi,
protoze prinasi nejlepsi, nejptijatelnéjsi a racionalni zdivodnéni (pojima tedy lidska prava
jako justifikovand moralni prava®). Do rozport se ovsem dostavd tam, kde na jedné strané
reklamuje pro utilitarismus schopnost ohledu na konkrétni kontext, jemuz se utilitaristicky
pristup dokaze prizpusobit, ale na druhé strané se snazi udrzet univerzalitu lidskych prav, tedy
nechat vechny konkrétni kontexty padnout, resp. je zobecnit do jednoho univerzalniho.** Pak
aleiutilitarismus nardzi na problém, kdo ma stanovit, co je pfizapocitani véech, i dlouhodobych
dasledka dobré a pfinosné pro vSechny (coz jsou pro Haplu kritéria pro ospravedlnitelny
utilitarismus)> a jak dostat pozadavku na zohlednéni vSech relevantnich - i dlouhodobych -
faktorti a dasledkii.*® Vidbec pfitom nepo¢itd s konstruovanosti a tenden¢nosti nasich kalkula,
tedy s tim, ze pti projektovani disledka zpravidla druhym podsouvame to, co chceme my.
Hapla si predstavuje utilitaristicky prfistup prili§ idealizované, jeho pozorovatel stoji jakoby
mimo celek skute¢nosti, ktery nahliZi objektivné. Takové postaveni vSak nikdy nemame,
a i kdyz se sebevic snazime ,,drzet nasich peclivé uvazenych morélnich presvédéeni® - coz uz
je sama o sobé idealistickd predstava -, nikdy nedokazeme zohlednit celek.”” To, co zohlednit
dokdzeme, nebude nikdy objektivni ze dvou divodi: jednak to nikdy nebude kompletni
a jednak to vzdy bude nas tenden¢ni konstrukt. Ve svych planech se vidy nutné budeme
v pohledu na druhé a jejich uzitek dopoustét insinuaci, protoze pravé ve konstruujeme ze
svého pohledu. S utilitaristickym pristupem tak principialné souhlasim, je vSak tfeba zbavit ho
jeho univerzalniho naroku, uvédomit si partikularitu, lokalizovanost a konstrukéni charakter
vlastni perspektivy a uskromnit se na partikularni hledisko, které bude na zakladé co nejlepsi
a nejsirs$i uvahy hledat shody a konvergence s druhymi, bez néroku, ze mtj pohled je lepsi
nez pohled druhych. Pravé proto, ze je tfeba brat ohled na konkrétni kontext, zde bude tolik
rtiznych zdivodnéni tolika riznych prav, kolik je kontextu, které néco takového vyzaduji (viz
nize).

Kdyz se tak do této otazky po tom, co nas vlastné spojuje, dtikladnéji ponofime, nalezneme

predevsim partikularitu a odliSnosti: nakonec jsme kaZdy jiny. To ovSem neznamena, ze by

nebylo mozné nic spole¢ného, Ze by nebyla mozna zadna jednota. Znamena to, ze zadna

RORTY. Human Rights..., s. 169-170. Cely citat zni takto: ,,Mdme mnohem méné tendenci klast ontologickou
otazku ,Co jsme?’, protoze jsme dosli k tomu, ze tim hlavnim, co vyplyva jak z historie, tak z antropologie, je
nase mimoradnd schopnost zlého (extraordinary malleability). Pfremy$lime o sobé proto jako o pruzném,
proteovském, sebeutvarejicim se zviteti radéji nez jako o zvifeti racionalnim ¢i krutém.

1 Srov. HAPLA. Utilitarismus a filozofie lidskych prav...
21bid.,, s. 67.

3 1bid., s. 20-22.

% Srov. ibid., s. 222.

% Srov. ibid., s. 39-42.

*1bid., s. 72-75.

*7Srov. ibid., s. 94.
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jednota neni dana pfedem, ani neni zaloZena nékde uvnitf nds, takze by ji stacilo najit, odkryt

a formulovat. Jednota neni otazka danosti, ale otazka postupného budovini a utvareni.
Proto se nékteti snazi zakotvit lidskd prava nikoli jako danost, z niz se vychazi a jejiz spole¢ny
zéklad je nutné najit a obhdjit, ale jako cil, k némuz médme sméfovat. Napt. Linda Hogan
tvrdi, Ze lidska prava jsou obhajitelnym konceptem, pokud je pojmeme jako eticky projekt,
ktery je tfeba uskute¢nit, a nikoli jako filosofickou tezi, kterou je nutné obhgjit. V pohledu
na lidskd prava pojata jako eticky projekt je pak mozné dle Hoganové obhdjit to, ze v nich
krestanstvi hralo a hraje klicovou roli.* Také Vaclav Némec rozumi lidskym pravim nikoli
»jako konstatovani ¢i popisu dané skutec¢nosti, nybrz jako normativnim vypovédim o tom,
jakd md skute¢nost byt tedy jako jakémusi , realisticky utopickému idealu® Lidska prava jsou
v jeho pojeti spiSe vyzva nez danost.®® Tato argumentace ale oslabuje zasadni rovinu myslenky
lidskych prav, totiz moznost dovolavat se svych prav jako nééeho, co jiz je ddno a garantovano,
proti nékomu mocnéj$imu a silnéjsimu, kdo se aktualné chova v rozporu s mymi pravy, napt.
proti statu.

Pfi hledani vychodisek je tak nutné vzit zasadné v potaz nasledujici skute¢nost: vsichni
jsme prislusniky lidského druhu, ale nikdo se nerodi univerzalné a abstraktné, ale kazdy
se rodi konkrétné, do urcitého spolecenstvi, kultury, kazdy je konkrétné lokalizovan.
Individualita nepfedchazi socialité, naopak individuality se z nas stavaji az v ramci konkrétni
socializace. Nemame zddnou spole¢nou zakladnu, ktera by byla pozdvizena nad konkrétni
lokalizovanost, nad konkrétni partikularitu.®’ Miizeme mit a mame univerzalni naroky,
predstavu, ze by néco mélo platit pro vSechny. Ale i tyto naroky ¢inime vzdy z partikularni
situace, z konkrétné lokalizovaného a formovaného stanoviska.®

To, co lidskym praviim stavénym automaticky univerzalné, a pfitom nepfiznané z naseho
pohledu, hrozi, je tak insinuace - podsouvani vlastniho nazoru druhému (kdyz se to tak
osvédcilo mné, musi to fungovat vsem) anebo - abych si vypujcil termin ze stylistiky —
synekdocha, tedy oznacovani celku prostfednictvim ¢asti: to kdyz si pod univerzalitou
lidskych prav ¢i clovéka predstavujeme to, jak pojimame lidskd prava a ¢lovéka my.*

Ne nahodou se proti konceptu lidskych prav ozvala z mimoevropskych zemi a kultur kritika,
ze je to koloniza¢ni ¢i totalitni ndstroj zapadu, jimz si zdpad chce podmanit zbytek svéta

#V pohledu nalidskd prava to jasné a razné fekne napt. Petr Fiala: ,,Lidskd prava ve skute¢nosti zadny univerzalni
rozmér nemaji. Je empiricky dolozitelnym faktem, Ze neexistuje zddny obecné akceptovany katalog lidskych prav
a neexistuje ani spole¢na interpretace téch prav, na nichz by se bylo mozné spole¢né shodnout.“ FIALA. Politickd
dimenze..., s. 43.

* HOGAN, Linda. Keeping Faith with Human Rights. Washington DC: Georgetown University Press, 2015, s.
206. Stejné také REED. Christianity and human rights..., s. 232-233.
SNEMEC. Prolegomena ke kazdé piisti ontologii..., s. 114.

¢t Srov. SCRUTON, Roger. The Meaning of Conservatism. London: Palgrave, 2001, s. 41: ,Myslet si, Ze se cela
tato rozdilnost da shrnout do néjakého jednoduchého souboru abstraktnich prav, které 1ze stanovit pro vSechny
lidské bytosti nezavisle na jejich ptivodu a prislusnosti, neni ani politicky realizovatelné, ani to neni plauzibilni
nauka.“

2 Univerzalni narok je néco jiného nez narok absolutni. Ten se povazuje za jediny mozny a nese v sobé totalitni
tendenci, zatimco rizné univerzalni naroky mohou existovat — a také ve skute¢nosti existuji - vedle sebe. Jsou
formulovany z partikuldrnich vychodisek a vzdjemné si ve spole¢nostech konkuruji. Srov. GALLUS, Petr.
Perspektiva vzkfiSeni. Trinitdrni christologie. Praha: Karolinum, 2022, s. 33-49.

$3Srov. HANUS. Ktestanstvi a lidska prava..., s. 42, na ptikladu R. Panikkara.
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a vnutit mu své hodnoty.** V pohledu na vlastni partikularitu je proto na misté si pfiznat:
»Zapadni‘konceptlidskych prav predpoklada myslenky, které nejsou samoztejmeé , myslitelné‘
v jinych kulturné-nabozenskych souradnicich: stoji totiz na predpokladu univerzalni lidské
prirozenosti prostfednictvim lidského rozumu [...], na odliSnosti lidské ptirozenosti od
ostatni skute¢nosti, na jistém oddéleni jedince a spole¢nosti, na lidské ,autonomii‘ apod.“®®

Pravé kvili partikularité a konkrétni lokalizovanosti neni realny ani pozadavek, ze dialog
o lidskych pravech miize byt ,,uspésny jediné tehdy, nebudou-li za nim stat zadné ideologické
a mocenské zajmy“* Né&jaké perspektivy, zdjmy a tendence mame jiz vzdy, protoze nikdy
nestojime v bodé nula, v neutrdlnim prostoru, ale vzdy konkrétné lokalizovani, a tedy jiz vzdy
konkrétné ovlivnéni a urceni.

Do opac¢ného extrému sméfuje politickd interpretace myslenky lidskych prav, jak ji predlozil
P. Fiala: ,,Proto nelze vedle mocenského zajmu vyloucit ani skute¢nou starost o lidské osudy,
kterd se ale v uc¢innou akci miize zménit jen tam, kde je doprovazena pravé mocenskymi zajmy
a strategickymi cili.“ A zahy nevahd fici to ze svého hlediska naprosto pfimo, ¢imz se dostava
v ramci diskuze o lidskych pravech do pozice opacného extrému: ,,Jakkoliv jsou totiz lidska
prava v urcitém ndbozenském, kulturnim a politickém kontextu atraktivnim a obhajitelnym
programem a chvalyhodnou aspiraci [! - tedy nikoli zdkladnou a vychodiskem], predstavuji
v mezinarodni politice pfedev§im jednu z mnoha strategii na podporu narodnich zéjmu
['], popt. kolektivnich cili zapadni aliance [!]. [...] Soucasné ale musime mit na paméti, ze
koncepce lidskych prav neni jen mezinarodné politicka strategie, ale i smésice filosofickych,
nébozenskych a politickych predstav, ktera v sobé nese nejen pozoruhodnou etickou aspiraci,
ale i ,ni¢ivou silu® A je to také argumentacni a ospravedliujici nastroj pro libovolné pouziti,
ktery mél kdysi vyjadfit opravnéné ambice a moralni prevahu zdpadnich demokracii, ale
s nimz se mezitim naucili dobfe zachazet i ti, proti nimz byl pouzivan.“” To je velmi vyrazny
politicky pohled na lidska prava jako na utilitarni nastroj pro prosazovani vlastnich zajmd,
ktery hranici jiz s jejich zneuzitim.

3.3 Otazka zavazki a povinnosti

Jedna ze zakladnich pravnich poucek tika, Ze kde jsou prava, jsou i povinnosti. Lidskd prava
se v tomto vyznacuji zvlastni jednostrannosti, Zddné povinnosti jim neodpovidaji, vychyluji
kyvadlo pouze na stranu prav a naroki.® (Vseobecnd deklarace zminuje v ¢l. 29 alespon

4 Tak také napt. vychodni pravoslavna tradice, srov. SIRKA. Lidskd préva..., s. 62-63. Déle srov. MAIER. Lidsk4
prava..., s. 23. Otazka proto zni: ,jakym zptisobem je mozné prosadit univerzalni uplatiiovani vSemi (nebo
alespont mnohymi [! - pravé!, P.G.] schvalenych lidskych prav ve vech ¢astech svéta? Jak je mozné dosdhnout
toho, aby lidskd prava platila po celém svété, aniz by byla zneuzita jako prostfedek nadvlady jednéch nad druhymi
nebo jako néstroj prerozdélovani mezi majetnymi a chudaky, ¢imz by se odcizila svému ucelu?” (ibid., s. 25).
SHANUS. Kiestanstvi a lidskd préava..., s. 41.

6 Tak FLOSS, Pavel. Filozofické aspekty problému lidskych prav. In HANUS, Jiti (ed.). Lidskd prdva - ndrok na
obecnou platnost a kulturni diferenciace. Brno: CDK, 2001, s. 39.

S FIALA. Politickd dimenze..., s. 53.

% Srov. SCRUTON. The Meaning of Conservatism..., s. 41: ,There are only rights where there are obligations;
and whose is the obligation to provide?“ FIALA. Politickd dimenze..., s. 52, odkazuje na uz vyse citovaného
R. Dahrendorfa a jeho vyrok, Ze se u lidskych prav ,ve vét§iné ptipadii jedna o pseudopravo, pravné znéjici
texty, které nejsou doprovazeny zadnymi sankcemi®. SOKOL. Kde se berou lidska prava..., s. 80, 85; SOKOL.
Moc, penize a pravo..., s. 273. Srov. také KORTNER. Evangelische Sozialethik..., s. 170-173. JANDEJSEK. The
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povinnosti vici spolecnosti, nase Listina zakladnich prav a svobod to uz ale nepfejima
a mluvi jen o dlouhém seznamu prav.) Zcela chybi jakékoli pripomenuti odpovédnosti pti
vykonu svych prav v ramci spole¢nosti a povinnosti doprat tato prava také druhému - coz
bude na zavér dutlezité, mj. z biblického hlediska. Katalogy lidskych prav tak nakonec -
alespon v nasi spole¢nosti — dost podporuji egoisticky pristup.®
Samozfejmé plati argument, ze kazdého subjektivni pravo jednoho znamend automaticky
zavazek pro nékoho jiného. Tyto zavazky vsSak v pripadé katalogt lidskych prav nejsou
specifikovany a nejsou nikomu konkrétné ulozeny, a tak ziistava nejasné, kdo by nositelem
téchto povinnosti mél byt: znovu kazdy jednotlivec, anebo predné stat? A jak je to u prav,
u nichz viibec neni jasné, kdo a jak by se o odpovidajici zavazek mél viibec postarat?”
J. Sokol proto navrhuje pojimat subjektivni prava jako povinnosti vii¢i druhym.” Pravo muze
nékomu doprat jen ten druhy, pokud to ovSem pfijme jako svoji povinnost.” To je zajimavy
pokus, ktery jde podobnym smérem, k némuz na zavér dospivam i ja sam. Klade se zde ovsem
naléhavé otazka po motivaci ptijmout prava druhého jako své povinnosti, resp. jesté hloubéji
po schopnosti takové povinnosti dostat. Sokol zde odkazuje na pfirozenost: ,,S jistou licenci
bychom tedy mohli fici, ze na rozdil od lidskych prav, ktera prirozend nejsou, lidské povinnosti
patrné prirozené jsou.“” Zde vSak ma Sokol proti sobé celou vahu lidskych déjin, které spise
nez o plnéni svych zavazka vici druhym svédci o neustalém porusovani téchto povinnosti,
o neschopnosti dostat svym povinnostem. S nasi pfirozenosti by pak bylo néco zjevné Spatné.
Teologie zde mluvi o porusenosti hfichem. Srov. k tomu nize, podkapitoly 3 a 4.

Zde je na druhou stranu dilezité upozornit, ze lidska prava jako koncept nepochazeji od

zeleného stolu, ale vZdy reaguji na urcitou konkrétni déjinnou situaci ¢i zkusenost — at uz na
konci 18. stoleti v Americe a ve Francii, anebo po 2. svétové valce globalné na ptdé OSN.

Divine Character of Human Rights..., s. 116, se snazi obhdjit disproporci mezi pravy a povinnostmi poukazem
na bozskost prav: ,,Povinnosti nejsou vii¢i praviim symetrické. Prava nejsou podminéna plnénim povinnosti.
Reéeno teologicky: préva nejsou zasluhy; jsou to bozska nadani (endowments), a tedy oprévnéni (entitlements).*
To je ovéem pochybna divinizace prav, ktera — kdyz uz zapojuje teologicky pohled - zapomina na lidskou htignost
a na postaveni clovéka pred Bohem jako ospravedlnéného hii$nika (srov. nize, kap. 4). To spravné pripominaji
HUBER. TODT. Menschenrechte..., s. 181-193, a snaZ{ se vypracovat krestanské zdivodnéni lidskych prév na
zdkladé Bohem darované svobody ¢lovéka. Chybéjici povinnosti zdiraziuje také Kompendium socidlni nauky
cirkve..., s. 108-109.

% Srov. WHITTE. LATTERELL. Christianity and Human Rights..., 379, ktefi souhlasi s Hauerwasem, Ze prava

se mohou stat zdkladnou chamtivosti a chtivosti, sebeprosazovani a sebevyvySovani na tkor bliznich a vztahu
k Bohu.

70]. Sokol ve svém ¢lanku SOKOL. Kde se berou lidska prava..., s. 85, to ukazuje u prava na zivot, které asi nelze
uplatniovat proti lidské smrtelnosti obecné ani proti smrtelnym nemocem. Zjevné nelze argumentovat tim, Ze
jsem ukrdcen na svych pravech, kdyz jednou budu muset zemtit anebo kdyZ trpim smrtelnou nemoci. V eseji
SOKOL. Moc, penize a pravo..., s. 270, si bere jako ptiklad pravo na vzdélani, z néhoz také nijak nevyplyva, kdo
mné ma toto pravo zajistit a jak. Pravé proto by bylo tfeba specifikovat, jaké zavazky a pro koho z takto obecné
formulovaného prava vyplyvaji. NEMEC. Prolegomena ke kazdé piisti ontologii..., s. 107, povazuje za adresaty
povinnosti vyplyvajicich z lidskych prav predevsim predstavitele stata.

'SOKOL. Moc, penize a prdvo..., s. 274-277.

21bid., s. 274.

71bid., s. 277.

66



Ratio Publica, no. 2/2023, vol. I1l.

Je to reakce na urcity konkrétni tutlak, proti némuz je postaveno odvolani na nezcizitelna
prava.”
Historickd situace se ovSem méni, zatimco lidska prava naopak hledaji jednotnou
a univerzalni podobu napfi¢ situacemi i ¢asy. Tim se ovSem v pribéhu casu chté nechté mtize
ménit a méni jejich vyznéni: lidskd prava se stavaji nastrojem jak emancipac¢nich tendenci,
tak také nastrojem politiky pro prosazovani vlivu. V pohledu na nasi historickou zkusenost
a na nasi vzdy konkrétni lokalizovanost je tak zapottebi také brat ohled na to, kdo lidskymi
pravy argumentuje, ve prospéch koho kdy, v jakém kontextu a v jaké situaci a jak.

Tak jako v§e v poruseném stvoreni — a zvlasté co se tyce téch nejskvélejsich vydobytku lidstva

- jsou i lidskd prava zneuzitelnad, jejich vyznéni tedy muze byt ambivalentni: ,Tak jako jsou

lidé kraceni na svych pravech, byvaji lidskd prava také zneuzivana. Mezi témi, kdo vladnou,

je jesté porad rozsiteno ideologické zachdzeni s lidskymi pravy, které ma za cil nasadit je jako

zbrané v souboji systémil, a tim jim ulomit sebekriticky hrot. Tak se stava, ze ve vlastni zemi

se zpravy o porusovani lidskych prav potlacuji, zatimco v pohledu na nefad u sousedi jsou

takové zpravy o to sebevédoméji rozsifovany. U malokterého tématu dochazi k ideologickému

zasteni pravdy bezosty$néji nez u tématu lidskych prav.“>
Je néco jiného, kdyz se lidskych prav dovolavaji utlacovani proti svym utlacovatelim a slabi
proti mocnym, nez kdyz se lidskych prav dovolava clen etablované vétsinové spolecnosti
s radikalnimi nazory vici svému statu. Je néco jiného, kdyz zni hlasy po dodrzovani lidskych
prav v situaci valky, a kdyz se jich dovolava jednotlivec ¢i skupiny v dobé miru. Je néco
jiného, kdyz se lidska prava pouzivaji do jisté miry sebekriticky vici vlastnimu statu ¢i
vlastni spolec¢nosti, a néco jiného, kdyz se pouzivaji jako argument proti statim druhym
¢i proti jinym spolecnostem. Otazka tedy zni, zda bychom v rtznych dobach a v riznych
kontextech nepotiebovali riizné sady a podoby lidskych prav, které by byly stejné konkrétni
a lokalizované, jako je kazda situace, z niz lidé mluvi. Zda bychom tedy nepotiebovali
dynamické pojeti lidskych prav, v jehoz ramci by bylo mozné minimalné presouvat diirazy ¢i
poradi jednotlivych prav ¢i soubort prav.’®

4. Lidska prava jako univerzalni zaklad etiky, sekularni i kfestanské?

Mnohym by se univerzalni zdklad etiky libil. Vedle vSech téch, ktefi zastavaji paradigma
moderny, jejimz zakladem je Cisty rozum ¢i jiny onticky zaklad veskerého lidstvi, tfeba
také zastanctm teze, Ze mezi filosofickou antropologii a teologii je plynuly prechod, tedy
ze lze vypracovat obecnou antropologii a na jejim zakladé ukazat, ze krestanstvi takovou
antropologii rozviji a zdivodnuje nejlépe, ze z obecné antropologie vede nejlepsi mozna

7 Podle HANUS. Krestanstvi a lidskd prava..., s. 14, se lidska prava aktualizuji vzdy v uritych déjinnych
okamzicich. Diskuze fakticky vyriista z praktické potteby, nikoli z teoretickych koncepti. Podobné FIALA.
Politickd dimenze..., s. 52, konvence lidskych prav jsou podle néj proto spiSe politickym programem
(k problemati¢nosti této teze viz vyse).

HUBER. TODT. Menschenrechte..., s. 7.

¢ Hrozbou takového navrhu je jeho selektivita, ktera je zneuzitelna, jak na to poukazuje REED. Christianity and
human rights..., s. 240.
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cesta pravée do teologie.”” Pokud by byl univerzalné antropologicky zaklad etiky mozny, byla
by lidska prava jisté jednim z pfednich kandidatd. Jenomze pojeti cloveka, které vysvita
z deklaraci lidskych prav, prozrazuje svij anticko-humanisticko-osvicensky ptvod, a tim
z pohledu teologie — a mozna i obecné zkusenosti (viz vyroky R. Rortyho ¢i R. Foxe vyse) —
také sviij zdsadni problém: je velmi optimistické. Clovék je zde nositelem prav — pouze prav,
a predpoklada se, ze je schopen je hdjit, Ze schopen se kontinualné vzdélavat a kultivovat, Ze
se bude stale zlep$ovat a stoupat. Uz protestantska teologie 19. stoleti spravné poukazovala
na to, ze se zde zapomind na porusenost lidské prirozenosti, ze tedy idea lidskych prav
nepocita s tim, cemu teologicka tradice tika hiich.”®
Hrich je ovSem hfichem pouze pred Bohem, takze v otdzce uchopeni clovéka je tfeba jit jesté
o krok hloubé¢ji: z pohledu krestanské etiky je ¢loveék spravné definovan nikoli svymi pravy,
ani oviem svym htichem, ale pravé svym postavenim pied Bohem. Clovek je clovekem pred
Bohem. Teprve takto vysvita jeho htich, oviem i ten az ve svétle Bozi milosti. Clovék jako
¢lovek pred Bohem je ospravedlnény hfisnik.
Kde jsou zde prava? V teologické etice se zjevné jedna o tuplné jinou koncepci, o jiny pristup.
V pohledu na ¢lovéka plati jako teologické vychodisko to, co ve svém prispévku k lidskym
praviim kdysi zminil evangelicky teolog Pavel Filipi: Pfed Bohem clovék Zddnd prdava nemd.
V pohledu na prava je teologické vychodisko takto prosté a zdsadné dulezité. Cloveka
z teologického pohledu nezakladaji jeho prava. Nema v sobé zadnou jiskricku bozstvi, ani
Bozi obraz jako néjakou svoji kvalitu, ktera by zakladala jeho prava pred Bohem.” Nema
nic svého ani nic v sobé, ¢eho by se mohl pred Bohem dovoldvat. Clovék ped Bohem je
stvofeni — a podivame-li se na faktické postaveni ¢lovéka v jeho konkrétni situaci, je to jiz
vzdy porusené, ale zaroven omilostnéné stvoreni.
To je zaroven jedina véc, ktera jinak vzdjemné odlisné lidi spojuje a kterou maji vSichni
spole¢nou: Ze stoji pred tymz Bohem, Ze to prvni, co je vSechny zaklada, je Bozi vztah k nim.
Chceme-li najit néjakou univerzalni charakteristiku ¢lovéka, nenajdeme ji v ¢lovéku jako
takovém, musime jit oklikou: pfes Boha: ,,Homo ex homine definiri nequit! Stoji ale za ivahu,
ze by bylo mozné pojmout tohoto ¢lovéka jako urcitou odpovéd, k niz jsme jesté nedokazali
dostatecné jasné formulovat otazku.“® Touto oklikou vsak dojdeme k omilostnénému
hti$niku, nikoli k praviim.
Respektive dojdeme k moznému zaloZeni prav az sekundarné, az ve druhém kroku, a vzdy
pouze na horizontile, pouze v ramci mezilidskych vztaht. Rovnost vSech lidi a pripadné
pravni naroky jsou z teologického pohledu mozné az v zavislosti na postaveni ¢lovéka pred
Bohem. Toto postaveni maji v8ichni lidé stejné, zaklada tedy jejich rovnost. A v ramci téchto
rovnych vztaht je mozné formulovat vzdjemna prava a povinnosti. I ta jsou vSak vzdy drzena -

77 Srov. napt. PROPPER, Thomas. Theologische Anthropologie I-II. Freiburg: Herder, 2012, a v navaznosti na néj
mnozi dal$i katoli¢ti teologové.

78 Srov. KORTNER. Evangelische Sozialethik..., s. 146, ktery upozoriiuje na pojeti lovéka v konceptu lidskych
prav, jez ,,v zadném pripadé neni genuinné kiestanské, nybrz kiestanské antropologii naveskrz odporuje®

7 Tak to ovSem na rozdil od protestantského pohledu naopak diirazné podtrhuji vychodni teologické koncepty,
srov. SIRKA. Lidska prava...

S9HUBER. TODT. Menschenrechte..., s. 156. Srov. také Kompedium socidlni nauky cirkve..., s. 101, 106.
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maji-li mit zdtivodnéni a nemaji-li se stat pouhymi postulaty — postavenim pred Bohem, tedy
zdtvodnujici oklikou pres Boha.
Zteologického pohledu se tak ¢lovék jevi jinak: nikoli primarné jako subjekt prav, ale nejprve,
ve své faktické existenci, ktera je jiz vidy porusena, jako objekt obzaloby a zaroven milosti.*!
Spociva-li v nécem distojnost ¢lovéka, je to z teologického pohledu pravé v tom, ze clovek je
predmétem Boziho jednani, tedy Bozi lasky a milosti, jak se projevila ve stvofeni, v Kristové
obéti za vSechny a jak ji kfestanska vira vyhlizi i na konci déjin.** Pred Bohem tak ¢lovék
neni definovan svymi pravy, ale ani svymi povinnostmi ¢i vykonem; je definovan predevsim
jako stvofeni, coz znamena: predevsim svoji odpovédnosti — vii¢i Bohu, vici druhym i vaci
sobé. To je do zna¢né miry protipdl a protivaha viici egoistické tendenci lidskych prav.
Tim se uz dotykdm posledni kapitoly:

5. K zaloZeni lidskych prav z teologického pohledu

Jak uz jsem naznacil, v lidskych pravech potkava krestanstvi svoji vlastni etiku a své vlastni
hodnoty, ovéem v radikalné sekularizované podobé: bez Boha a bez htichu. Zikladem
lidskych prav v podobé, ktera se vyvinula az do dnesni doby, uz neni Bith, ani postaveni viech
lidi pfed Bohem, ale sdilené lidstvi, tedy predstava jedné univerzalni lidské prirozenosti a jeji
nezcizitelné a ni¢im nepodminéné dtistojnosti.**
Teologové na katolické i protestantské strané se mnohdy snazi pristoupit k této situaci pozitivné
a vtélit je do teologickych koncepttl. Hilpert z pohledu katolickych cirkevnich dokumentt
pise: ,,Cirkevni texty se sice snazi bez omezeni pfijmout a ocenit lidskopravni pozadavky na
politicka usporddani, aviak soucasné naznacuji jinou, veskrze teologickou gramatiku, na jejimz
zakladé se lidska prava prokazuji nejen coby ,adoptované cizi téleso, nybrz jako skute¢nost
majici v sobé teologickou dimenzi.“** Podobné hledaji priniky ¢i sty¢né plochy na evangelické
strané napf. Huber a Tédt, ktefi mluvi o teologickém zpracovani lidskych prav jako o ,,jednom
z vynikajicich piiklad analogické etiky, ktera hledd analogie mezi problémy novodobé
zivotni skutecnosti a zakladnimi vypovédmi kiestanské viry®, tedy mezi Bozi spravedlnosti
a lidsky definovanymi pravy.®® Huber s Todtem vidi v kiestanstvi radikalizaci hodnot, které
lezi v zakladech lidskych prav, totiz svobody, rovnosti a participace, ve specificky reformac¢nim
pojeti clovéka jako ¢lovéka pod Bozi vladou a pod ospravedlnénim. Pravé ospravedlnéni daruje
v jejich pojeti ¢lovéku coby Bozimu obrazu novou svobodu, jez vytvari zaklad pro pozadavek
mezilidskych prav.® Vyse uvedena dvé ,,ale“ (bez Boha a bez htichu) ov$em dle mého nézoru
primou analogii a navaznost lidskych prav na kiestanskou etiku neumoznuji.

Skrtneme-li viak Boha jako to, co je z teologického pohledu jedinym obhajitelnym
univerzalnim antropologickym svornikem, dostavaji se lidska prava - jak ukazano vyse -
se svym zaloZzenim a zd@ivodnénim na tenky led, do pozice arbitrarné zvolenych axiomi.
Prvni pal¢ivé otdzka proto zni: Pro¢ zrovna tato prdva? Ze tato otdzka neni jednoduchd

81Srov. KORTNER. Evangelische Sozialethik..., s. 160-167.

82 Tak spravné KORTNER. Evangelische Sozialethik..., s. 147-148.

83 Srov. HANUS. Kiestanstvi a lidska prava...,s. 14-19.

8 HILPERT. Teologické zaklady..., s. 37.

S HUBER. TODT. Menschenrechte...,s. 11, 71-73 a predevsim 160-162.
%71bid., s. 162-193.
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na zodpovézeni, se ukazuje mj. na velmi Casto kritizované skutecnosti, ze katalog lidskych
prav rychle nartistd, vedle ptivodnich prav individudlnich a socidlnich se dnes objevuji tzv.
prava tieti generace, ktera se tykaji zivotniho prostredi a zZivotniho standardu.*” Hrozi inflace
lidskych prav, resp. hrozi to, co zname z bézné komunikace: Ze se prani a tuzby za¢nou
formulovat jako prava (na co vSéechno mam prece pravo, kdyz néco néjak chci).®

Druha palciva otazka, které jsem se vysSe také jiz dotkl, s tim souvisi: Jak 1ze odivodnit
univerzalni ndrok lidskych prav? Nepotiebovaly by rtizné spole¢nosti rtizné katalogy prav?
Treti otazka, taktéz jiz z riiznych pohledii zminéna, zni: z jakého divodu lze tyto pozadavky
stavét jako prava?

Odpovéd na vsechny tyto otdzky dle mého ndzoru vede tudy: Na zakladé nedosazitelné
univerzalni zakladny lidstvi kvili konkrétni lokalizovanosti naseho uvazovani véetné nasich
univerzalnich konceptt a na zakladé védomi konkrétnich situaci, z nichz lidska prava vzesla,
je tfeba si nejprve priznat, ze lidska prava jako plod zapadni, anticko-kfestansko-osvicenské
kultury vyrtstaji zdola a jsou odkdzana na spolecnou akceptaci, na to, ze je jednotliva
spolecenstvi jako prava uznaji a vtéli je do svych pravnich systémi.¥

Lidska prava sice prichazeji s univerzalnim narokem a silné ho verbalizuji, nedokdzi mu
v$ak dostat, nedokazi ho legitimizovat, coz se projevuje v tom, Ze fakticky nemaji univerzdlni
platnost® A protoze je obtizné je v jejich soucasné podobé odtivodnit a jsou odkazana
na akceptaci, nelze je nikomu vnutit, ani vymoci jejich dodrzovani. Naopak je snadné je
odmitnout prostym ,,my to mame jinak“ - jak to ucinily napf. staty vychodniho bloku,
kterym se ve VSeobecné deklaraci nelibilo prilisné zduraznovani jednotlivce a jeho prav
oproti spole¢nosti ¢i stétu (také Ceskoslovensko bylo jednou ze zemi, ktera Deklaraci v roce
1948 nepodepsala).”!

Lidskd prava jsou dulezity vydobytek sekularniho demokratického statu. Nejsou tedy
bezprostiedné kiestanska a nejsou ani bez daldiho univerzalni.”> Pii jejich prosazovani
azdiivodnovani je proto nutné hledat konvergence, diskutovat, pfesvédcovat a také naslouchat

% Jak jiz uvedeno vy3e, jsou pfedmétem sporu: vyjadiuji ,basic needs®, anebo jsou to spis cile a moralni zavazky,
kam sméfovat? Respektive se 1ze ptat jesté $ifeji a principialnéji: jsou lidska prava primarné pravy individualnimi,
anebo se jednd také o ,,prava ndrodt“? Lze lidskd préva vztahnout i na kolektivy? Srov. MAIER. Lidska préva...,

s. 24-25.
8 Srov. FIALA. Politicka dimenze..., s. 52, ktery cituje E. Burkea: ,,Maji-li lidé pravo na v§echno, zddaji véechno
a neziskaji nic.“ Srov. také HAPLA. Utilitarismus..., s. 26.

8 KORTNER. Evangelische Sozialethik..., s. 156; HUBER. TODT. Menschenrechte..., s. 100-106. Srov. MAIER.
Lidska prava..., s. 31: ,Novéd univerzalizace musi vyrtistat zespodu NEMEC. Prolegomena ke kazdé pristi
ontologii..., s. 109 a 118, ktery vidi moZnost platnosti lidskych prav pravé v procesu vzajemného uznavani uz na
interindividualni roviné.

% Srov. NEMEC. Prolegomena ke kazdé ptisti ontologii..., s. 112:,,Na trovni svétového spolecenstvi, a predevsim
mimo teritoridlni ptisobnost demokratickych pravnich statd, lidskd prava nejsou pravné vymahatelna.”

I Podobny postoj zastava vychodni teologicka tradice, v jejimz centru stoji pojem theosis, zbozsténi jednotlivce.
Cilem ¢lovéka je v tomto konceptu prekroceni individuality a splynuti s celkem a s bozstvim, takze spolecenstvi je

vvvvvv

neexistuje.”

%2 Srov. MAIER. Hans. Jsou lidskd prava univerzalni?. In HANUS, Jiii (ed.). K¥estanstvi a lidskd prdva. Praha:
CDK, Vysehrad, 2002, s. 94.
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druhym.” Tedy byt si védomi vlastni partikularity, véetné partikularnich vychodisek
nasich univerzalnich narokd, a tedy i konceptu lidskych prav.** To samoziejmé plati i pro
ktestansky teologicky pohled a jeho zdivodnéni, i tento pohled si své partikularity musi byt
védom, pravé ve svém univerzalnim naroku. Konvergence je tieba hledat zdola, coz zaroven
umoznuje pripustit rizna zdtvodnéni lidskych prav, vedou-li k témuz vysledku.*

Z teologického hlediska potom zustava dutlezité pripominat realisticky pohled na clovéka,
tedy pohled na clovéka nejen jako na osviceného a vzdélavatelného nositele prav, ale
také jako na hfiSnika, ktery dokaze i lidska prava zneuzit ve sviij partikularni prospéch.
Mozna jesté dilezitéjsi nez chybéjici teologicka dimenze je tak pro vstup do vzdjemného
rozhovoru pravé odlisna antropologie, postavena do zakladu konceptu lidskych prav, oproti
antropologii kiestanské.

Predevsim vsak - a to bych vidél v diskuzi o lidskych pravech jako pro krestanskou etiku
to hlavni - zlstava zasadnim tkolem teologie posouvat tézisté celého konceptu lidskych
prav z egoistické zaktivenosti na vlastni prava k druhému a jeho praviim, jak je to ostatné
zapsano v samotnych zakladech biblické tradice: uz Desatero neformuluje moje prava, ale
jasné stanovuje, kde je tfeba respektovat a dodrzovat pravo druhého.”® Lidskd prava budou
silngjsi, kdyz je nebudeme chapat jako predevsim vlastni prava, ale predev$im jako prava
téch druhych. To ovSem neni nijak samoziejmé, naopak je to pravé v diskuzi o lidskych
pravech velmi kontraintuitivni. To, co zde muze pfinést kiestanstvi jako svij specificky, byt
znovu jen partikularné zdivodnény diraz, je vychodisko od prikazani lasky k druhému,
jemuz ja mam byt bliznim, bez dal$ich podminek, dokonce i kdyby to byl cizék ¢i nepritel.”
Znamena to milovat druhého jako sebe samého, ale potom i vice: dokazat odhlédnout od
sebe a druhého dokonce uprednostnit.”® Zakladem a motivaci pro takovy postoj — ktery
zde neni prikazany, ani vyzadovany, ale spontanné vyplyva z lasky — ovSem nedokaze byt
zadné moralni ani pravni ustanoveni. Prikazani takové bezpodminec¢né lasky k druhému
vyplyva jediné z Bozi bezpodmine¢né lasky a milosti prokazované ¢lovéku, kterou ma ¢lovék
stvofeny k Bozimu obrazu zrcadlit dal mezi ostatni. Tteba tim, ze se bude aktivné zasazovat
o dodrzovani jejich prav proti véem utlacujicim narokim téch silnéjsich a osobné se bude
snazit vytvaret pro prava téch druhych dostate¢ny prostor.

%Srov. MAIER. Lidska prava..., s. 31: ,,Jako vécnéjs$i mi ptipadd doufat v konvergence uvnitf kultur a mezi nimi.”
Podobné HOGAN. Keeping Faith..., s. 208, kterd mluvi v pohledu na moznou shodu o ,,radikalni nadéji‘. Také si
myslim, Ze jinak to nejde. Otdzkou ovSem zustava, do jaké miry je toto doufdni a nadéje v redlném svété naivni.
Proti sobé stoji pevné eschatologické zakotveni kiestanské nadéje a politicko-socidlni realita nageho svéta.

HOGAN. Keeping Faith..., s. 207, to s odvoldnim na H. Joase formuluje takto: ,, Akceptujeme-li to, Ze diskuze
o lidskych pravech je formou situovaného védéni, ze je konkrétné lokalizovanym univerzalismem (embedded
universalism), pak miiZeme uznat jeji kontingentni charakter a zaroven vzdorovat relativismu.*

% O to se zasazuje REED. Christianity and human rights..., s. 232: ,Mohou ¢i méli by ktestané uvitat pluralitni
zalozeni lidskych prav v ndbozensky pluralitnim svété? Moje odpovéd zni ,ano!“.

%Tak ROSKOVEG, Jan. Lidské prava: svoboda ¢lovéka v nedokonalém svété. In HANUS, Jiti (ed.). Kfestanstvi
a lidska prdva. Praha: CDK, Vys$ehrad, 2002, s. 87-88.

%7 Srovnej napt. biblické podobenstvi o milosrdném Samaranovi v Luka$ové evangeliu s. 10,29-37.

% Srovnej slavné JeziSovy priklady v Kazani na hore (Mt 5,38-42): nastavit druhou tvar, darovat s kosili i plast,
uvolit se dobrovolné ke sluzbé na delsi usek, vyhovét potfebam druhych.
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MozZe mat interpretacia v prave a biblicka
hermeneutika nieco spolo¢né?

Marek Nestina
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FiF UK v Bratislave v odbore systematickd filozofia. V sticasnosti posobi ako odborny asistent
na Katedre filozofie a religionistiky EBF UK v Bratislave. Vo svojej vyskumnej cinnosti sa
venuje oblastiam filozofie jazyka, filozofie prdava a filozofie naboZenstva. Medzi jeho profilové
vyskumné témy patria otdzky suvisace so sémantickymi a pragmatickymi aspektmi interpretdcie
pravnych textov a s argumentdciou v prave.
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Abstrakt

Autor v stati tvrdi, Ze je mozny dial6g medzi interpretaciou v prave a biblickou hermeneutikou.
Tento dialdg sa mdze uskutocnit v ramci urcitej podoby filozofie jazyka. V teérii pravnej
interpretacie je uplatnenie filozofie jazyka opisané na priklade tedrie interpretacie, ktora
zastava Andrej Marmor v knihe The Language of Law. V biblickej hermeneutike sa na
priklade diskusie o povodnom vyzname terminu imago Dei ukazuje, Ze rovnakia podobu
filozofie jazyka mozno pouzit aj v biblickej hermeneutike v ramci tzv. historicko-kritickej
metody. Autor sa nazdava, Ze tato podoba filozofie jazyka moze tvorit spolo¢ny zaklad pre
skimanie a vzdjomny dialég medzi pravnou interpreticiou a biblickou hermeneutikou.
Cielom vzajomného dialégu by malo byt objasnenie metodologickych otazok, ktoré sa
vynaraji v oboch oblastiach, napriklad v stvislosti s polysémiou pouzitych vyrazov v texte
Ustavy Spojenych $tdtov americkych a Biblie.

Klucové slova: Biblia, Filozofia, imago Dei, Interpretacia, Jazyk, Pragmatika, Pravo,
Polysémia, Sémantika

Abstract

The essay argues that a dialogue between legal interpretation and biblical hermeneutics
is possible. This dialogue can take place in the context of philosophy of language. In the
theory of legal interpretation, the application of philosophy of language is described using
the example of the theory of interpretation advocated by Andrei Marmor in The Language
of Law. In biblical hermeneutics, the example of the debate over the original meaning of the
term imago Dei shows that the same form of philosophy of language can be used in biblical
hermeneutics within the historical-critical method. The author believes that this type of
philosophy of language can form a common basis for exploration and mutual dialogue
between legal interpretation and biblical hermeneutics. The aim of the mutual dialogue
should be to clarify methodological issues that arise in both fields, for example, with regard
to the polysemy of terms used in the text of the United States Constitution and the Bible.

Keywords: Bible, imago Dei, Interpretation, Language, Law, Philosophy, Pragmatics,
Polysemy, Semantics
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1. Uvod

Andrei Marmor opisuje znamu polemiku medzi Scaliom a Dworkinom o ustavnej
interpretacii na zaklade rozliSovania medzi pojmom a odliSnymi koncepciami pojmu.’
Marmorov opis debaty ma tito podobu: obhajcovia dynamického ¢itania Ustavy Spojenych
statov americkych tvrdia, Ze moralne terminy pouzité v ustavhom texte vyjadruji len
vSeobecné abstraktné pojmy, pricom trvaju na tom, Ze ustava neuprednostiuje ziadnu
ich konkrétnu koncepciu, najmé nie tu, ktort by mohli mat na mysli jej tvorcovia. Ked
spoloc¢enské zmeny vedd k zmenam v koncepciach tychto abstraktnych pojmov, sudcovia
Najvyssieho sudu Spojenych $taitov mozu interpretovat prislusné ustanovenia ustavy
v zhode s ich novymi koncepciami. Inymi slovami, odporucaju interpretovat ustavné pojmy
v zhode s ich st¢asnym pochopenim. Naopak, originalisti trvaji na tom, Ze vernost ustave
si vyzaduje, aby sudcovia Najvyssieho stdu interpretovali ustanovenia v zhode s konkrétnou
koncepciou abstraktnych pojmov, zauzivanou v &ase prijatia ustavy. Cize, nemali by sme
tymto abstraktnym pojmom rozumiet tak, akoby sme im rozumeli dnes, ale tak, ako sa
im rozumelo vtedy, ked s nimi prisli do styku zakonodarca a adresati pravneho predpisu.
Napriklad, v 8. dodatku Ustavy Spojenych $titov americkych je uvedené, ze sa nesmu
vyzadovat vysoké kaucie, ukladat neprimerané pokuty, ani stanovovat kruté a neobvyklé
tresty. Zda sa, ze v pripade tohto dodatku moze byt predmetom sporu rozdiel medzi tym, ¢o
znamenal vyraz ,kruté a neobvyklé tresty“ v Case ratifikdcie ustavy a tym, ¢o znamenad tento

'MARMOR, Andrei. The Language of Law. Oxford: Oxford University Press, 2014, s. 131. Marmor si konkrétnu
podobu tohto rozdielu pozical od Johna Perryho, pricom ju pre svoje potreby upravil. Pozri PERRY, John.
Textualism and the Discovery of Right. In MARMOR, Andrei. SOAMES, Scott (eds.). Philosophical Foundations
of Language in the Law. Oxford: Oxford University Press, 2011, s. 105-129. Treba v8ak upozornit na to, ze
samotni protagonisti tejto diskusie (Scalia a Dworkin) pouzivaju trochu odli$nu terminolégiu. Cela diskusia je
obsiahnutd v SCALIA, Antonin. A Matter of Interpretation. New Edition. In GUTMAN, Amy (ed.). Princenton:
Princenton University Press, 2018. Standardn4 podoba rozliovania medzi pojmom a koncepciou ma svoj pévod
v Teorii spravodlivosti od Johna Rawlsa. Ten svoje uvahy o spravodlivosti zac¢ina tvrdenim, Ze je ,prirodzené
uvazovat o pojme spravodlivosti ako o odlisnom od réznych koncepcii spravodlivosti [...].“ Tento svoj zaver
zdovodnuje tvrdenim, Ze (1) ,to, Co je spravodlivé a nespravodlivé, je zvycajne sporné. Ludia sa nezhodujii na tom,
ktoré principy by mali definovat zdkladné terminy (terms) ich spolocnosti. Nezhodnu sa teda na tom, ¢o Rawls
pokladd za nezhodu medzi odliSnymi koncepciami spravodlivosti. Lenze stcasne, ako dalej tvrdi vo svojom
zdovodneni, plati, ze (2) ,,ludia, ktori zastdvajii odlisné koncepcie spravodlivosti, sa mozu zhodniit v tom, Ze institiicie
su spravodlivé vtedy, ked sa pri pridelovani zdkladnych prav a povinnosti nerobia Ziadne arbitrdrne rozdiely medzi
osobami, a pokial pravidla urcujii spravnu rovnovihu (proper balance) medzi konkurencnymi ndrokmi na vyhody
socidlneho Zivota.“ M6zu sa teda zhodnut na tom, ¢o Rawls oznaluje ako pojem spravodlivosti. RAWLS, John.
A Theory of Justice, Original Edition. Harvard: The Belknap Press of Harvard University Press, 1971, s. 5. Vyslo
aj v ¢eskom preklade Karla Berku: RAWLS, John. Tedrie Spravedinosti. Praha: Victoria Publishing, a.s., 1995.
K danému rozdielu u Rawlsa pozri blizsie napr. SOBEK, Tomas. Rozumim, ale co mam délat? Filosofie dnes, 2010,
rol. 2, & 2, 8. 5-23, 7nn; SOBEK, Tomds. Prdvni mysleni. Kritika moralizmu. Praha: Ustav $tétu a prava, 2011, s.
207. Podrobnejsie som sa otdzkou Rawlsovho rozliSovania medzi pojmom a koncepciou spravodlivosti zaoberal
v NESTINA, Marek. Pojem verzus koncepcia spravodlivosti v analytickej filozofii prava (1. ¢ast). Filozofia, 2022,
roé. 77, & 4, 5. 233-250; NESTINA, Marek. Pojem verzus koncepcia spravodlivosti v analytickej filozofii prava (2.
Cast). Filozofia, 2012, ro¢. 77, ¢. 5, s. 339-356. Tu predlozent $tudiu chdpem ako metodologické pokracovanie
arozvedenie argumentdcie, ktort som predlozil v uvedenych statiach. K niektorym zdkladnym metodologickym
vychodiskdm, ktoré nie st priamo uvedené v tejto $tudii, ale s ktorymi pracujem, pozri bliz§ie v ZOUHAR,
Marién. Konceptudlna analyza v analytickej filozofii. Filozofia, 2016, ro¢. 71, €. 5, s. 410-424.
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vyraz dnes. Podla Marmora je zrejmé, Ze tento spor spociva v tom, ze dany vyraz vyjadroval
v roznych ¢asovych obdobiach odli$né pojmy, nielen odlisné koncepcie toho istého pojmu.

Fenomén, Ze jeden a ten isty vyraz moze v roznych ¢asovych obdobiach vyjadrovat rozne,
ale vzajomne suvisiace pojmy, sa spravidla oznacuje ako polysémia.? Dilema, ktorej v naSom
pripade celime, tkvie v tom, Ze je potrebné urcit, ktory pojem treba brat do uvahy pri
interpretacii ustavy. Ten, ktory vyjadroval dany vyraz v Case jej ratifikdcie, alebo ten, ktory
vyjadruje dany vyraz v case jej aplikacie. Tato dilema sa stane akutnou najma v takych
pripadoch, ked ide o také legislativne akty, ako je Ustava Spojenych $tatov. Dévodom je
prave jej starobylost, rigidita a vSeobecnost.

Marmor zvazuje dve konkuren¢né rieSenia tejto dilemy. Jedno rieSenie spociva v tom, zZe
sa dand otdzka vysvetli z hladiska fenoménu tzv. esencidlne spornych pojmov, na ktory
upozornil W. B. Gallie.> Druhé rieSenie spociva v tom, ze sa problém zodpovie z pohladu

2 Termin polysémia (la polysémie) v lingvistike prvykrat pouzil M. Bréal v Essai de sémantique: Science des
significations. Oznacoval nim slovny druh s viacerymi pribuznymi vyznamami, pricom polysémiu chépal
najmi ako diachrénny jav, ktory vznika ako ddsledok lexikalnych sémantickych zmien. Ked slova pouzivanim
nadobudaji nové vyznamy, ich staré vyznamy zvycajne v jazyku zostavaji. Polysémia teda zahrna paralelnu
existenciu novych a starych vyznamov a je vysledkom toho, Ze nové vyznamy sa konvencionalizuju: Je
to synchronny vysledok lexikalnej sémantickej zmeny. Podla Bréala na synchrénnej trovni polysémia
v skuto¢nosti nepredstavuje problém, pretoze kontext diskurzu ur¢uje vyznam polysémického slova a eliminuje
jeho dalsie mozné vyznamy. Bliz$ie pozri VICENTE, Agustin. FALKUM L, Ingrid. Polysemy. Oxford Research
Encyclopedias of Linguistics, uverejnené 2017, citované dna 11.09.2023. Dostupné online na: https://oxfordre.
com/linguistics/oso/viewentry/. Pozri tiez: ,Viacvyznamovost je jav, ktory sa dotyka jednak homonymie, jednak
polysémie. Podstatnym znakom polysémickej lexiky v porovnani s homonymiou je, Ze jednotlivé vyznamy
(semémy) maju okrem rozdielnych komponentov aj nejaky spolo¢ny komponent (existuje vyznamova suvislost),
preto tvoria jednu lexikalnu jednotku na rozdiel od homonymie, pri ktorej posudzujeme dve odli$né lexikalne
jednotky (napriek spolo¢nej forme).“ ORGONOVA, Olga. BOHUNICKA, Alena. Lexikoldgia slovenciny: Ucebné
texty a cvicenia. Bratislava: Stimul, 2011.

’ Esencialne sporné pojmy su ,pojmy, ktoré sa tykaji organizovanych alebo poloorganizovanych Iudskych
aktivit, ktorymi sa zaoberame v estetike, politickej filozofii, filozofii dejin a filozofii ndboZenstva.“ GALLIE,
Walter B. Essentially Contested Concepts. Proceedings of the Aristotelian Society, 1956, ro¢. 56, s. 168. Konkrétne
Gallie skima pojmy umenie, demokracia, socidlna spravodlivost a nabozenské vyznanie. GALLIE. Essentially
Contested Concepts..., s. 180-187. Vsetko su to hodnotiace pojmy, pod ktoré spada urcita aktivita spojend
s podanim urcitého vykonu, ¢i uz ide o vykon umelecky, politicky, dejinny alebo ndbozensky. Tento vykon je
podrobeny hodnoteniu zo strany pouzivatelov vyrazov pre tieto aktivity. Konkrétne, pomocou vyrazov ,,umenie',
»demokracia®, ,,socidlna spravodlivost® a ,,nabozenské vyznanie“ mozeme vyjadrit rozne vzajomne vyznamovo
suvisiace pojmy, ktoré budu zachycovat tieto rozne aktivity z hladiska nasich odlisnych osobnych hodnotiacich
postojov. Vysledkom je, Ze mame odlisné pojmy umenia, socialnej spravodlivosti v zavislosti od odlisnych skupin
ich pouzivatelov. Nazdavam sa vSak, zZe preklad terminu essentially contested concept do slovenciny je v tejto
suvislosti dost zlozity. Zvolil som - ako kompromis — slovné spojenie ,esencidlne sporné pojmy*, pretoze nim
chcem vyludit moznost vykladu, ze ide o kontradikeiu, ako je definovana v logike, alebo pripadne o nejaky druh
sémantickej konftiznosti. V pripade tohto terminu totiZto — podla mna - ide najma o urcity druh nevyhnutnej
vzéjomnej sutazivosti medzi hodnotiacimi pojmami, pod ktoré spadd urcitd aktivita spojend s podanim
urc¢itého vykonu. Presnejsie ide o neodstranitelnt sttazivost medzi vzdjomne podobnymi hodnotiacimi
a sucasne nekontradiktorickymi pojmami, ktoré s vyjadrené pomocou rovnakého vyrazu. Zda sa teda, ze ide
len o polysémiu, pricom o spravnosti toho ktorého pojmu rozhoduju osobné preferencie pouzivatelov danych
vyrazov. Lenze klucové je to, Ze tato sttazivost je esencidlnou vlastnostou uvedenych pojmov, ¢o znamena, ze
tuto vlastnost maju tieto pojmy nevyhnutne a objektivne. Tym sa odli$uje ,.esencidlna spornost od ,,oby¢ajne;j*
polysémie. Ziadny z esencialne spornych pojmov, ktory je vyjadreny tym istym vyrazom, neméze byt vyhldseny
za ten jeden objektivne spravny, ¢i uz na zdklade osobnych preferencii alebo na zdklade uréitého kone¢ného
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extenzionalneho esencializmu v kontexte sémantickej teérie terminov pre prirodzené druhy,
ktoru sformulovali Putnam* a Kripke. Obe tieto rieSenia Marmor odmieta.® Nazdava sa, ze
najlepsi spdsob riesenia daného problému spociva v tom, Ze o tom, ktory pojem z rdznych,
ale vzajomne suvisiacich pojmov dany vyraz vyjadruje, rozhoduje kontext a intencie autora
textu pravneho predpisu, resp. ustavy.

Samozrejme, toto rieSenie nie je vobec originalne. Naopak, je to zrejme riesenie, ktoré je
jedno z najviac kritizovanych. Marmor sa tym, Ze ho prijal, prihlésil k tedrii interpretacie so
zlou povestou, ktora nesie oznacenie intencionalizmus.® Jeho zdanlivo novatorsky pristup

dokazu, ako sa to deje spravidla v prirodnych vedach. Pripustam, ze v tomto pripade by sa azda lepsie hodil
preklad ,esencidlne sutazivé/konkuren¢né pojmy, ktory tito pojmovu vlastnost vystihuje presnej$ie. Zamietol
som ho vsak, kedze sa mi zdal viac kostrbatejsi a divnej$i, nez uz pomerne dost kostrbaté a podivné slovné
spojenie ,.esencidlne sporné pojmy* Blizsie pozri NESTINA. Pojem verzus koncepcia spravodlivosti v analytickej
filozofii prava (2. Cast)..., s. 245-246. Pozri tiez iny preklad a néslednu diskusiu o tomto termine v SOBEK. Pravni
mysleni. Kritika moralizmu..., s. 206; SOBEK. Rozumim, ale co mam délat..., s. 6-7.

* Pozri napriklad PUTNAM, Hillary. Mind, Language and Reality, Philosophical Papers, Vol. 2. Cambridge:
Cambridge University Press, 1975, s. 215-271. Vyslo aj v ceskom preklade Ondreje Tomalu: PUTNAM, Hillary.
Vyznam slova “vyznam” In PEREGRIN, Jaroslav (ed.). Logika 20. stoleti: mezi filozofii a matematikou. Praha:
Filosofia, 2006, s. 255-323. Putmanovu a Kripkeho sémantiku terminov pre prirodzené druhy v suvislosti
s moralnymi, politickymi a pravnymi pojmami uplatiiuju eticki realisti a v teérii pravnej interpretacie napriklad
MOORE, S. Michael. The Interpretive Turn in Modern Theory: A Turn for the Worse? Stanford Law Review,
1989, ro¢. 41, s. 871-957; BRINK, David, Legal Theory, Legal Interpretation, and Judicial Review. Philosophy &
Public Affairs, 1988, r0¢. 17, €. 2, 5. 105-148. STAVROPOULOS, Nicos. The Objectivity in Law. Oxford: Clarendon
Press, 1996. Z tohto pohladu je zaujimavé nejednozna¢né postavenie Ronalda Dworkina, ktory tiez zvazuje
moznost, ¢i politické pojmy demokracia, sloboda, rovnost a spravodlivost neopisuji ,.ak nie prirodzené druhy,
tak aspori politické druhy, o ktorych sa da predpokladat, Ze podobne ako prirodzené druhy majii uréiti vniitornii
Struktiiru alebo esenciu“. DWORKIN, M. Ronald. Hart’s Postscript and the Character of Political Philosophy.
Oxford Journal of Legal Studies, 2004, ro¢. 24, ¢. 1, s. 11. Tuto Struktaru by potom bolo mozné objavit rovnakym
vedeckym, deskriptivnym a nenormativnym spdsobom, ako je to pri prirodzenych druhoch. Dworkin si kladie
otazku: ,,Mozu filozofi difat, ze objavia, co je rovnost alebo legalita, pomocou niecoho takého ako DNA alebo chemickd
analyza? Jeho odpoved je jednoznaéna: ,Nie. Je to nezmysel. DWORKIN. Hart’s Postscript and the Character of
Political Philosophy..., s. 12. Tvrdi vSak, ze v skuto¢nosti existuju pou¢né podobnosti medzi prirodzenymi druhmi
a politickymi hodnotami. (i) Politické hodnoty st takisto realne, ¢o znamend, ze napriklad existencia a charakter
slobody ako hodnoty nezavisi od invencie, presved¢enia alebo rozhodnutia kohokolvek. (ii) Rovnako tiez politické
hodnoty maja svoju vnutornu $truktiru, ktord vysvetluje ich konkrétne vonkajsie prejavy. Lenze napriek tymto
podobnostiam zostava zachovany aj rozdiel medzi prirodzenymi druhmi a politickymi hodnotami. KIic¢ovy rozdiel,
na ktory upozornuje, tkvie v tom, ze akakolvek vnatorna $truktira prirodzenych druhov je fyzicka, kdezto vndtorna
$truktudra politickych hodnét je normativna. Prirodovedec sa usiluje o objavenie skuto¢nej prirodzenosti tigra alebo
zlata tym, Ze odhali zakladnd fyzikdlnu $truktaru tychto entit. Politicky filozof sa usiluje o objavenie skuto¢nej
prirodzenosti slobody tym, Ze odhali jej normativne jadro. Prirodovedec skratka objavuje esencialne vlastnosti vody,
zatial ¢o politicky filozof esencidlne vlastnosti slobody alebo spravodlivosti. Je zrejmé, Ze z tohto nazoru sa da lahko
odvodit presvedcenie, Ze existuje jedna spravna, resp. najlepsia interpretacia pojmu slobody alebo spravodlivosti.
Kritiku tohto Dworkinovho uplatnenia sémantiky prirodzenych druhov pozri napr. v PETTERSON, M. Dennis.
Dworkin on the Semantics of Legal and Political Concepts. Oxford Journal of Legal Studies, 2006, ro¢. 26, ¢. 3, s.
545 - 557.

> Blizsie pozri MARMOR. The Language of Law..., s. 136-146.

¢Jeremy Waldron sa v Siestej kapitole Law and Disagreement pozastavuje nad ,,pokusom ozivit v analytickej
jurisprudencii nazor, Ze pri interpretacii zdkonov ma hrat ilohu odkaz na zékonodarcove intencie”. WALDRON,
Jeremy. Law and Disagreement. Oxford: Oxford University Press, 1999, s. 199. Dovod jeho tdivu tkvie v tom,
ze Dworkin v Law’s Empire (DWORKIN, Ronald. Law's Empire. Oxford: Oxford Hart Puplishing, 1998, s. 53—
65, 312-337. Vyslo aj v slovenskom preklade Dezidera Kamhala: DWORKIN, Ronald. Risa prdva. Bratislava:
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tkvie najmé v tom, Ze na zd6vodnenie jeho prijatia, pouziva analytické prostriedky, ktoré sa
spravidla uplatnuju v jednej zo sucasnych podob filozofie jazyka.”
Podobny problém, ako sa maju riesit dilemy medzi vzdjomne stvisiacimi pojmami, ktoré
s vyjadrené pomocou rovnakého vyrazu, nie je viak typicky len pre pravo. Ide o velmi
roz$ireny fenomén, ktory sa objavuje v mnohych oblastiach, najma v oblastiach tzv. socialno-
ekonomickych a humanitnych vied. V biblickej hermeneutike sa da ilustrovat napriklad
na vyraze ,Bozi obraz®, resp. na jeho latinskom ekvivalente imago Dei. Tento vyraz ma za
sebou staro¢né dejiny svojej recepcie a mnohé pokusy o ndjdenie a interpretovanie jeho
povodného vyznamu. Navyse, po druhej svetovej vojne si tento biblicky vyraz nasiel cestu
aj do politickej a pravnej filozofie v kontexte polemik o Iudskych pravach, ¢o z neho robi
nesmierne atraktivny termin. Napriklad, Jeremy Waldron vo svojej stati The image of God:
rights, reason, and order® tvrdi, Ze ucenie o imago Dei je nesmierne pritazlivé pre mnohych
ludi, ktori sa nebrania predstave, ze ludské prava by mali mat urcity nabozensky zaklad. Zda
sa totizto, ze toto ucenie — podla neho - poskytuje teologické zdovodnenie presvedcenia,
ktoré tvori zaklad uvazovania o Tudskych pravach, a sice, Ze ,existuje nieco na nasej cirej
ludskosti, ¢o si vyzaduje respekt bez ohladu na akékolvek pozitivne pravo alebo socialnu
konvenciu.“” Podla Waldronovho vlastného nazoru mozno ucenie o imago Dei pokladat za
relevantné pre ta cast fudskych prav, ktoré sa spravidla oznacuju ako politické prava - prava
zGcastnovat sa roznymi spdsobmi ako obc¢ania na riadeni spoloc¢nosti.

»Ludia mozu byt povazovani za nositela obrazu svojho Stvoritela vo svojej schopnosti

vnimat a participovat na inteligibilnom poriadku. Takédto koncepcia kladie doraz na

racionalne a moralne schopnosti fudskych bytosti a ich tlohu v osobnom, socidlnom

a politickom zivote.“!’

Kalligram, 2014) podrobil tento nézor takej ostrej kritike, Ze Waldronovi sa zdal filozoficky tplne vyvrateny.
Prekvapuje ho, ,,Ze sa opét objavuje vinej nez trividlnej podobe v slunej akademickej jurisprudencii. WALDRON.
Law and Disagreement..., s. 199. Bliz$ie k intencionalizmu a tiez k inym podobdm prévnej interpretécie pozri
SOBEK, Tomds. Argumenty teorie prava. Praha, Plzen: Ustav sttu a prava, 2008, s. 211-234.

7 Tato podoba filozofie jazyka vychddza najmi z pric ANSCOMBE, Elizabeth M. Gertrude. Intention, 2" ed..
Cambridge, Massachusetts, London: Harvard University Press, 1957; AUSTIN, L. John. How To Do Things
with Words. In URMSON, J.O. SBISA, Marina (eds.). How To Do Things with Words. 2 ed.. Oxford: Oxford
University Press, 1961. Vyslo aj v slovenskom preklade Dezidera Kamhala: AUSTIN, L. John. Ako nieco robit
slovami. Bratislava: Kalligram, 2004. Vyslo aj v ¢eskom preklade Mareka Tomecka: AUSTIN, L. John. Jak néco
udélat pomoci slov. Praha: Filosofia, 2022; BACH, Kent. HARNISH, M. Robert. Linguistic Communication and
Speech Acts. Cambridge, Massachusetts, London: MIT Press, 1979; SEARLE, R. John. Speech Acts: An Essay in
the Philosophy of Language. Cambridge, New York: Cambridge University Press, 1969. Vyslo aj v slovenskom
preklade Dezidera Kamhala: SEARLE, R. John. Recové akty: Esej z filozofie jazyka. Bratislava: Kalligram, 2007;
STRAWSON, E Peter. Intention and Convention in Speech Acts. The Philosophical Review, 1964, ro¢. 73, ¢. 4, s.
439-460; KAPLAN, David. Demonstratives. In ALMONG, Joseph. PERRY, John. WETTSTEIN, Howard (eds.).
Themes from Kaplan. Oxford: Oxford University Press, 1989, s. 482-563; GRICE, Herbert Paul. Studies in the Way
of Words. Cambridge, London: Harvard University Press, 1989.

$WALDRON, Jeremy. The image of God: rights, reason, and order. In WITTE Jr., John. ALEXANDER, S. Frank
(eds.). Christianity and Human Rights: An Introduction. Cambridge: Cambridge University Press, 2010, s. 216
235.

*WALDRON. The image of God: rights, reason, and order..., s. 216.
I"WALDRON. The image of God: rights, reason, and order..., s. 217.
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Hoci je tento Waldronov nazor na ucenie o imago Dei zaiste zaujimavy, z pohladu
interpretacie vyrazu ,Bozi obraz® reflektuje len jeden z jeho moznych vyznamov. Ak by
sme hladali sposob, ako je mozné Waldronov nazor overit a presvedcit sa o jeho spravnosti,
tak ako jeden zo sposobov, ktory sa nam pontka, je ten, Ze sa pokusime zistit odpoved na
otazku, aky je povodny vyznam vyrazu ,,Bozi obraz®. Presnejsie, aky je vyznam tohto vyrazu
v texte Starej zmluvy/Hebrejskej biblie, resp. aky vyznam mali na mysli autori alebo redaktori
Knazského spisu Starej zmluvy/Hebrejskej biblie, v ktorom sa tento vyraz udajne pouzil
prvykrat. Nazdavam sa, ze prvé, ¢o by sme zistili, je fakt, ze Waldron pouziva vyraz ,,Bozi
obraz®“ vo vyzname, ktory patri skor do dejin recepcie toho vyrazu. Len sotva totizto mozno
pokladat tento vyznam za taky, ktory patri medzi vyznamy, ktoré st moznymi kandidatmi
na pévodny vyznam vyrazu ,Bozi obraz® Je skor v sulade s dejinami recepcie tohto vyrazu,
resp. s novsimi interpretaciami vyrazu ,,Bozi obraz®. Objavuje sa preto opit legitimna otazka,
preco by sme tento nazor, ktory pouziva dany vyraz v uvedenom vyzname, mali vobec prijat.
Na zdklade akého zdévodnenia? Celili by sme tym zhruba rovnakej dileme, akd sme mali
moznost vidiet v pripade pravnej interpretacie vyrazu ,kruté a neobvyklé tresty®

Tieto tvahy ma privadzaju k zaveru, Ze medzi tedriou pravnej interpreticie a biblickou
hermeneutikou mozno n4jst niektoré metodologické podobnosti, ktoré mozu sluzit ako
zéklad plodného dialogu medzi oboma disciplinami. V svojej stati sa preto pokusim nacrtnuit
jeden mozny spolo¢ny metodologicky ramec, v ktorom by takyto dialég mohol prebiehat.
Tymto metodologickym ramcom by bola ur¢ita podoba filozofie jazyka, ktord sa uz pouziva
v Casti tedrie interpreticie prava. Mojim cielom je ukazat, ako sa tato filozofia jazyka da
pouzit a uplatnit aj v ramci biblickej hermeneutiky. Na tomto zdklade chcem ponuknut
spolo¢ny ramec na vzajomny dialdg, resp. vymenu skisenosti.

Budem postupovat nasledujicim spdsobom. V prvej casti opisSem podobu filozofie jazyka
a tedrie interpretdcie prava, ktoré obhajuje Andrei Marmor vo svojej knihe The Language
of Law. Tato cast je deskriptivna. Snazil som sa v nej podat, ¢o najucelenej$i obraz jeho
tedrie interpretacie v kontexte tedrie jazyka. Marmor v tejto svojej monografii spracoval
a upravil viacero svojich predtym vydanych ¢lankov. Z toho dovodu odkazujem len na nu."
Je zrejmé, Ze mnohé veci, ktoré sa v nej spominaju, su uz ceskym a slovenskym pravnym
filozofom déverne zname. Najma tivahy o interpretdcii a jej suvislosti s intencionalizmom,
textualizmom a purposivizmom su dostato¢ne dobre spracované v monografii Argumenty
tedrie prava od Tomasa Sobka.'? Pokladal som v$ak za nevyhnutné niektoré veci spomentt, aby
bola zrejma suvislost Marmorovej tedrie interpretacie s filozofiou jazyka. Diskusie o podobe

"Te vsak treba upozornit na to, Ze mnohé dolezité Marmorove nazory na vztah pravnej interpretacie a filozofie
jazyka sa samozrejme nachddzaju uz aj v monografiich MARMOR, Andrei. Interpretation and Legal Theory.
Revised Second Edition. Oregon: Hart Publishing, 2005; MARMOR, Andrei. Social Conventions : From Language
to Law. Princeton, Oxford : Princeton University Press, 2009; MARMOR, Andrei. Philosophy of Law. Princeton:
Princeton University Press, 2011. Nazddvam sa v$ak, Ze tieto nazory na vztah pravnej interpretacie a filozofie
jazyka, ktoré su predlozené v tychto monografidch, nemaji ako celok este takd vyhranent a ucelent podobu,
s akou sa mozno stretnut v The Language of Law. Je v§ak zrejmé, ze niektoré nazory st v nich predsa len uvedené
explicitnejsie, takze pokial narazim na nieco, ¢o nie je zrozumitelne vyjadrené v The Language of Law, odvolam sa
aj na tieto prace. Inak sa pridrziavam nazorov, ktoré st vyjadrené v The Language of Law. Predtym vydané clanky
uvadzam v poznamke pod ¢iarou ¢. 30.

2Blizsie pozri najma SOBEK. Argumenty teorie prava..., s. 211-234.
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filozofie jazyka, z ktorej Marmor vychddza, su spracované v monografii Vyznam v kontexte
od Maridna Zouhara."” V nej najde Citatel dostato¢ne zasviteny a odborne erudovany vyklad
danej problematiky. Kritické namietky vo¢i Marmorovej tedrii interpretacii su mi dobre
zname. Nebudem sa im vSak v tejto stati venovat. Uvadzam len v poznamke pod ¢iarou cast
prislusnej literatiry. Dévodom je skuto¢nost, ze mojim cielom nie je obhajovat spravnost
Marmorovej tedrie interpretdcie. Takisto ma k tomu nutia aj rozsahové dovody. V druhej
Casti sa budem zaoberat moznym uplatnenim tejto podoby analytickej filozofie jazyka
v biblickej hermeneutike. Ide mi len o predbezny nacrt, nie o pontknutie plnohodnotného
argumentu. Zaujima ma najmai otazka, v ramci ktorych metdd biblickej hermeneutiky by sa
o jej uplatneni mohlo vobec opravnene uvazovat. Tvrdim, Ze tou metddou, v ramci ktorej by
sa mohla uplatnit, je tzv. historicko-kritickd metéda. Cize mohla by najst uplatnenie medzi
metddami biblickej hermeneutiky, ktoré su zamerané na autora a jeho svet.

2. Filozofia jazyka
2.1 Recové akty

Zakladné vychodisko Marmorovej teérie interpretacie sa spdja s tzv. teériou recovych aktov.
O ¢o v nej ide? V naSej beznej komunikacii sa primarne nezameriavame na vety, ktoré
vyslovujeme, ale na recové akty, na vykonanie ktorych sa tieto vety pouzivaju.'* Recové akty
sa spravidla chapu ako ur¢ité ¢innosti, ktoré vykonavame tym, Ze nieco povieme."* Pre tedriu
recovych aktov je charakteristicky nazor, Ze ta istd vetu mozno pouzit na vykonanie réznych
druhov recovych aktov. Napriklad ako tvrdenie, slubovanie, vyhrazanie sa, prikazovanie,
pytanie sa, prosenie, oznamovanie a podobne. To znamena, Ze rozne druhy rec¢ovych aktov
mozu mat sice rovnaky obsah, maju vsak odlisné konstitutivhe podmienky, ktoré treba
splnit, aby bol vykonany dany recovy akt. ,Tieto podmienky sa spravidla tykaju najma
komunika¢nych umyslov autora re¢ového aktu, zavizkov, ktoré na seba berie uskutocnenim
daného re¢ového aktu, a zaviazkov, ktoré sa kladu na adresata recového aktu [...].“'* Tymto
sposobom sa v zavislosti od druhu recového aktu klada pri vykonani réznych druhov
rec¢ovych aktov rdzne poziadavky na hovorcu, posluchaca, ale aj na situa¢ny kontext."”

13ZOUHAR, Marién. Vyiznam v kontexte. Bratislava: aleph, 2011. Pozri tiez MARVAN, Tomas. Otdzka vyznamu.
Cesta analytické filosofie jazyka. Praha: Togga, 2010; KOTATKO, Petr. Vyznam a komunikace. Praha: Filosofia,
1998; KOTATKO, Petr. Interpretace a subjektivita. Praha: Filosofia, 2006; MARUSIAK, Marek. Filozofia jazyka.
Medzi logikou a psycholégiou. Trnava: Typi Universitatis Tyrnaviensis, 2018; NEIDERLE, Rostislav. Pojmy estetiky:
analyticky ptistup. Druhé vyddni. Brno: Masarykova Univerzita, 2014; GREEN, S. Mitchell. The Philosophy of
Language. New York, Oxford: Oxford University Press, 2021; SOAMES, Scott. Philosophy of Language. Princeton:
Princeton University Press, 2010; SOAMES, Scott. What Is Meaning. Oxford: Princeton University Press, 2010.

" GREEN, S. Mitchell. Speech Acts. The Stanford Encyclopedia of Philosophy, uverejnené 24.9.2020, citované
dna 09.11.2023. Dostupné online na: https://plato.stanford.edu/archives/fall2021/entries/speech-acts/.

15Za klasické prace z tedrie re¢ovych aktov sa pokladaju AUSTIN. How To Do Things with Words... a SEARLE.
Speech Acts: An Essay in the Philosophy of Language... Jednoduché, prehladné a zrozumitelné priblizenie vSeobecnej
tedrie recovych aktov pozri v ZOUHAR, Marian. Argument: ndstroj myslenia a presviedCania. Bratislava: VEDA,
2022, s. 23-24. Pozri tiez GREEN. The Philosophy of Language..., s. 97-118.

1ZOUHAR. Argument: nastroj myslenia a presvied¢ania..., s. 23.

7ZOUHAR. Argument: nastroj myslenia a presviedcania..., s. 24.
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Od polovice dvadsiateho storocia sa recové akty stali predmetom trvalého odborného
zaujmu, pri¢om sa ,tedria recovych aktov stala vplyvnou nielen v ramci filozofie, ale
tiez v lingvistike, psycholdgii, pravnej teorii, umelej inteligencii, feministickom mysleni
a podobne.'® Marmor v zhode s tymto vseobecnym trendom uplatnenia teérie recovych
aktov v roznych oblastiach tvrdi, ze vSetky druhy zakonodarnych aktov, s ktorymi sa mozno
stretnut, st reCovymi aktami." Nazdava sa preto, ze mozeme dosiahnut urcity filozoficky
pokrok pomocou skiimania toho, akym druhom rec¢ovych aktov su tieto zakonodarné akty
a ako determinuju obsah prava.*

2.2 Implikovany obsah: Implikatura
Dalsim zdrojom Marmorovej tedrie interpretacie je pojem implikovaného obsahu, resp.
implikatdry, ktoré zaviedol Paul Grice. Paul Grice tvrdil, Ze v beznych konverza¢nych
situdciach, ked je hlavnym cielom re¢i kooperativna vymena informadcii, platia urcité
vSeobecné maximy. Konkrétne, komunikacia sa vo v§eobecnosti riadi tym, ¢o nazyva princip
kooperdcie:
Princip kooperdcie
Prispievaj ku konverzicii tak, ako sa vyzaduje v danej faze, v ktorej prebieha, podla
prijatého ciela alebo smeru slovnej vymeny, do ktorej sa zapajas.*!

Grice predpoklada, ze ak prijmeme tento vSeobecny princip, ,moézeme rozliSovat $tyri
kategorie, z ktorych pod ta, ¢i ont budd spadat $pecifickejsie maximy a niz$ie maximy,
pricom riadenie sa nimi bude vo vSeobecnosti prinasat vysledky v sulade s Principom
kooperdcie®. > Ide o nasledovné maximy:

Maxima kvantity

1. Nech je tvoj prispevok ku konverzicii taky informativny, ako je potrebné (vzhladom
na aktualne ciele rozhovoru).

2. Nech tvoj prispevok ku konverzacii nie je informativne;jsi, ako je potrebné.

Maxima kvality
1. Nech je tvoj prispevok ku konverzacii pravdivy.
2. Nehovor to, o ¢om si presvedceny, Ze je to nepravdivé.

3. Nehovor ni¢, pre ¢o nemas primerané dokazy.

Maxima reldcie

'® GREEN. Speech Act...
YMARMOR. The Language of Law..., s. 11.
2 MARMOR. The Language of Law..., s. 11.

2 GRICE, Herbert Paul. Logic and Conversation. In COLE, Peter. MORGAN, Jerry L. (eds.). Syntax and
Semantics, vol. 3. Speech Acts. New York: Academic Press, 1975, s. 45. Vyslo aj v slovenskom preklade Dezidera
Kambhala: GRICE, Herbert Paul. Logika a konverzacia. Ostium, 2010, roc. 6, ¢. 1; Dalgie vydanie v GRICE. Studies
in the Way of Words..., s. 25.

2 GRICE. Logic and Conversation..., s. 45; GRICE. Studies in the Way of Words..., s. 25.
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1. Budrelevantny.

Maxima spésobu
1. Budjasny.
2. Bud stru¢ny.
3. Hovor usporiadane.
4. Vyhybaj sa viacznacnosti.
5. Vyhybaj sa hmlistému vyjadrovaniu.®

Uspesnd komunikacia medzi hovorcom a posluchd¢om predpoklada dodrziavanie principu
kooperacie a vSetkych maxim vzhladom na vSeobecny kooperativny ciel rozhovoru. Ak sa
zd4, ze hovorca nemdze mienit to, ¢o veta, ktoru pouzil, hovori, bez toho, aby nejako porusil
princip kooperacie a maximy, poslucha¢ vyhodnoti toto hovorcovo porusenie tak, Ze mieni
komunikovat nieco iné, nez je to, ¢o je obsahom vety. Vdaka tomu sa u posluchaca spusti
inferencny proces, ktory ho privedie k identifikdcii toho, ¢o hovorca mienil komunikovat,
a to ku konverzac¢nej implikatare.*

2.3 Tvrdeny obsah

Lenzeto, ¢oveta, ktorahovorca pouzil, hovori, nemusi byt totozné s jej doslovnym vyznamom.
Spravidla sa preto rozliSuje este medzi sémantickym, resp. doslovnym a tvrdenym obsahom
vypovede. Sémanticky obsah vypovede je determinovany na zaklade sémantickych konvencii
a syntaktického usporiadania jednotlivych zloziek vety. Okrem toho pri vymedzovani
sémantického obsahu je potrebné vziat do tvahy aj nasu schopnost tvorit nekonecné
mnozstvo plnovyznamovych viet z kone¢nej mnoziny slov a syntaktickych pravidiel, ktora
sa nazyva ,kompozicionalita“* Tvrdeny obsah mdze byt totozny so sémantickym obsahom
vtedy, ked hovorca pomocou svojej vypovede tvrdi obsah, na vyjadrenie ktorého nam
postacuji len sémantické konvencie a syntax.

Lenze ,tvrdeny obsah vypovede, teda to, ¢o hovorca hovori v urcitej recovej situacii, je ¢asto
[...], nedourceny (underdetermined) na zaklade sémantického obsahu vysloveného vyrazu.“*

2 GRICE. Logic and Conversation..., s. 45-46; GRICE. Studies in the Way of Words..., s. 26-27. Blizsie pozri tiez
ZOUHAR. Vyznam v kontexte..., s. 52-53; MARMOR. The Language of Law..., s. 36. Preklad z GRICE. Logic
and Conversation..., je moj vlastny.

2 Podrobnosti blizsie pozri ZOUHAR. Vyznam v kontexte..., s. 50-58; ZOUHAR. Argument: ndstroj myslenia
a presvied¢ania..., s. 16-17; KOTATKO. Vyznam a komunikace..., s. 123-126; MARVAN. Otdzka vyznamu. Cesta
analytické filosofie jazyka..., s. 112-116; GREEN. The Philosophy of Language..., s. 123-133; SOAMES. Philosophy
of Language..., s. 145-147.

ZMARMOR. The Language of Law..., s. 23.

2 MARMOR. The Language of Law...,s. 24. Podla Yana Huanga sa v su¢asnosti v pragmatike $iroko akceptuje tento
nazor, ze: [...] existuje zna¢nd medzera medzi vyznamom vety a informdciami, ktoré su v skuto¢nosti vyjadrené
prostrednictvom vyslovenia tejto vety. Inymi slovami, jazykovo zakédovany vyznam vety radikdlne nedourcuje
(underdetermines) propoziciu, ktort hovorca vyjadruje, ked tato vetu vyslovuje [...]. Toto je vo véeobecnosti
zname ako téza o jazykovej nedourcenosti (the linguistic undeterminacy thesis) (HUANG, Yan. Pragmatics,
Second Edition. Oxford: Oxford University Press, 2014, s. 7-8). Pragmatika sa definuje ako systematicky
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Tvrdeny obsah je v tomto pripade pragmaticky obohatenym obsahom, ktory hovorca mal
v umysle vyjadrit a posluchac ho ako taky dokaze rozpoznat. To znamena, Ze tvrdeny obsah
vypovede je ,spravidla zrusitelnd (defeasible) inferencia, ktoru poslucha¢ odvodi z vyznamu
vyslovenej vety (sémantika a syntax), urcitého kontextualneho poznania relevantnej recovej
situdciea [...] z urcitého normativneho ramca, ktorym sa riadi konverzacia.” Ide o pripady, ked
veta obsahuje indexicky ¢i iny kontextovo citlivy vyraz. Ked veta takyto vyraz (resp. vyrazy)
obsahuje, tvrdeny obsah dostaneme vtedy, ked tomuto vyrazu (resp. vyrazom) priradime
kontextovo determinované sémantické obsahy. Veta teda bude v réznych kontextoch
vyjadrovat rozne propozicie v zavislosti od toho, aké sémantické obsahy budu nadobudat
indexické, ¢i iné kontextovo citlivé vyrazy.
Zoberme si nasledujtce priklady:
a) Indexikaly a demostrativa
Uz som tu znova. Ty a ty, ale nie ty, vstante!
b) Neuplné propozicie
Mal som dost. (Coho?); Prsi. (Kde? Kedy?); Timotej je vysoky. (V porovnani s kym?)
¢) Priviastriovacie zdmend

Jozefova kniha (kniha, ktord patri Jozefovi; kniha napisand Jozefom; kniha
v Jozefovych rukach atd.)

d) Numerické frazy
Na test mate dve hodiny. (Nanajvys dve.); Mam dvoch synov. (Presne dvoch.); Kazdy,
kto ma dve deti, ma narok na odpocet z dane na podporu dietata. (Najmenej dve.)

e) Pole posobnosti kvantifikatorov

Kazdy musi teraz prestat pisat (test). (Kazdy v triede, a nie kazdy na svete.)

vyskum vyznamu na zaklade pouzivania jazyka alebo v zavislosti od neho. K hlavnym témam pragmatiky patria
implikatura, presupozicia, reCové akty, deixia a referencia. Ide o odvetvie modernej lingvistiky, ktoré ma svoje
korene v analytickej filozofii jazyka v pracach Charlesa Morrisa a Rudolfa Carnapa. V lingvistike v sti¢asnosti
prebiehaji velmi Zivé diskusie v ramci pragmatiky, ktoré sa tykaju problémov tematizovanych aj sucasnou
filozofiou jazyka. V tejto oblasti dochddza k vzdgjomnému prekrytiu diskutovanych tém a vychodisk. Medzi
vyrazné postavy pragmatiky v lingvistike patri C. S. Levinson (LEVINSON, C. Stephen. Pragmatics. Cambridge:
Cambridge University Press, 1983). Spravidla sa rozliSuje medzi dvoma zakladnymi $kolami: anglosaskou
a kontinentalnou (bliz$ie pozri HUANG. Pragmatics, Second Edition...). V Cechach a na Slovensku sa pragmatike
v lingvistike venujt napr. Hirschovd (HIRSCHOVA, Milada. Pragmatika v Cestine. Praha: Karolinum, 2013)
a Dolnik (DOLNIK, Juraj. Jazyk v pragmatike. Bratislava: VEDA, 2018). Téza o jazykovej nedouréenosti ma
rozne verzie. Jednu z formulacii spolu s diskusiou o jej roznych podobach uvadza Zouhar (ZOUHAR. Vyznam
v kontexte..., s. 69-71n). Zouhar tuto tézu uvadza pod oznacenim Téza o nedostatocnej urcenosti. Formuluje ju
takto: ,,Doslovny vyznam vety siam osebe nestaci na determindciu propozicie, ktorii veta vyjadruje vzhladom na
kontext jej pouzitia“ (ZOUHAR. Vyznam v kontexte..., s. 69). Diskusiu o tejto téze pontka aj Bach (BACH, Kent.
Thought and Reference. Oxford: Clarendon Press, 1987, s. 74-77), ktory v tejto stvislosti hovori o ,,sémantickej
nedourcenosti (semantic underdeterminacy). Pozri tiez BACH, Kent. Context ex Machina. In SZABO, G. Zoltdn
(ed.). Semantics versus Pragmatics. Oxford: Clarendon Press, 2005, s. 16). Blizsie pozri NESTINA. Pojem verzus
koncepcia spravodlivosti v analytickej filozofii prava (2. ¢ast)..., s. 235-237.

¥ MARMOR. The Language of Law..., s. 24
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f) Casovd/kauzdlna postupnost

Alica sa naranajkovala a iSla do prace. (Najprv sa naranajkovala, potom isla do
prace.); Jan zaspal pocas jazdy a jeho auto vybocilo z cesty. (Kauzélna relacia.)

g) Kontextudlna anafora
Nemam si ¢o obliect. (Pri tejto prilezitosti, nie preto, Ze nemam Ziadne Saty vo svojom
$atniku.); Neboj sa, nezomries! (Pre toto zranenie, nie Ze nikdy nezomries.); Marian
a Zuzana i$li minulé leto do Pariza. (Spolu, nie kazdy zvlast.); Nemal som ziadne
ranajky. (Prave dnes, nie Ze nikdy.)*

V pripadoch viet, v ktorych sa vyskytuju ¢isté indexikaly, ako st napriklad ,,Ja% ,,dnes®, ,,teraz®,
»tu“ atd., je to, o je povedané, Ciasto¢ne determinované prostrednictvom objektivnych
vlastnosti recovej situacie, ¢ize tym, kto je hovorca, aky je sucasny ¢as a miesto. V pripade
viet, v ktorych sa vyskytuju demonstrativa, ako st napriklad ,,oni® ,,ona“ ,to", hovorca musi
predpokladat, ze posluchdc¢ je schopny rozpoznat ich referenciu na zéklade toho, ze existuje
urcita vyznac¢na vlastnost kontextualneho pozadia, zdielana hovorcom a poslucha¢om, ktora
umoznuje stranam konverzacie vybrat alebo rozpoznat osobu alebo osoby, na ktoru alebo
na ktoré dany vyraz referuje. Spravidla, toto vyplyva z predchadzajucich etap konverzacie.

3. Teoria pravnej interpretacie

Niektori filozofi, ktori tvrdia, Ze pravne predpisy su vo svojej najvSeobecnejsej rovine aktmi
komunikdcie medzi zakonodarcom a zvyskom spolo¢nosti, vychadzaju vo svojej tedrii
interpretacie pravnych predpisov z nacrtnutej podoby filozofie jazyka.” Napriklad, Scott

% Zoznam prikladov, ktoré som mierne modifikoval, som prevzal z MARMOR. The Language of Law..., s. 25.
Pouzil som ho tiez v NESTINA. Pojem verzus koncepcia spravodlivosti v analytickej filozofii préva (2. ¢ast)..., s.
236-237.

» Blizsie sa s ich pristupom mozno obozndmit napriklad v statiach MARMOR, Andrei. The Pragmatics of Legal
Language. Ratio Juris, 2008, ro¢. 21, ¢. 4, s. 423-452; MARMOR, Andrei. Can the Law Imply More Than It Says?
On Some Pragmatic Aspects of Strategic Speech. In MARMOR, Andrei. SOAMES, Scott (eds.). Philosophical
Foundations of Language in the Law. Oxford: Oxford University Press,2011,s.83-104; MARMOR, Andrei. Varieties
of Vagueness in the Law. In BONGIOVANNI, Giorgio. POSTEMA, Gerald. ROTOLO, Antonino. SARTOR,
Giovanni. VALENTINI, Chiara. WALTON, Douglas (eds.). Handbook of Legal Reasoning and Argumentation.
Dordrecht: Springer, 2018, s. 561-580; SOAMES, Scott. Interpreting Legal Texts: What is, and What is not,
Special about the Law. In Philosophical Papers Volume 1: Natural Language: What It Means and How We Use It.
Princeton: Princenton University Press, 2008, s. 403-424; SOAMES, Scott. Vagueness in the Law. In MARMOR,
Andrei (ed.). The Routledge Companion to the Philosophy of Law (Routledge Philosophy Companions). New York:
Routledge, 2012, s. 95-108; SOAMES, Scott. What Vagueness and Inconsistency Tell Us about Interpretation. In
MARMOR, Andrei. SOAMES, Scott (eds.). Philosophical Foundations of Language in the Law. Oxford: Oxford
University Press, 2011, s. 31-57; SOAMES, Scott. Towards a Theory of Legal Interpretation. New York University
Journal of Law & Liberty, 2011, roc. 6, €. 2, 5. 231-259; SOAMES, Scott. Deferentialism: A Post-originalist Theory
of Legal Interpretation. Fordham Law Review, 2013, ro¢. 82, ¢. 2, 597-259; NEALE, Stephen. Textualism with
Intent. Excerpt from manuscript for discussion at Oxford University Law Faculty, November 18, 2008. Dostupné
online na: https://perma.cc/HINY-5PPV. (unpublished manuscript). Pozri tiez podobné pristupy, v ktorych sa
obhajuje pouzitie pragmatiky v prévnej interpretcii napriklad v MACAGNO, Fabrizio. WALTON, Douglas.
SARTOR, Giovanni. Pragmatic maxims and presumptions in legal interpretation. Law and Philosophy, 2018,
roc. 208, & 37, s. 69-115; SBISA, Marina. Implicitness in normative texts. In CAPONE, Alexandro. POGGI,
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Soames sa pokisa pomocou tohto rozlidenia najst odpoved na otazku, ¢o determinuje obsah
pravnych predpisov. Identifikuje pritom rozne zlozky, ktoré urcuju to, ¢o hovori pravny
predpis svojim adresatom vzhladom na kontext jeho pouzitia, resp. aplikacie; ** podobne
argumentuje aj Andrei Marmor.”!

Marmor vsak vo svojom komentari k tejto podobe filozofie jazyka formuluje k jej uplatneniu
v pravnej interpretacii niektoré namietky. Poklada totiz za zrejmé, ze pouzitie indexikalov
a demonstrativ sa v jazyku pravnych predpisov neda vobec uplatnit, kedZe pouzitie takychto
vyrazov robi komunikovany obsah velmi zavisly od kontextu. V pravnych predpisoch sa
im spravidla snazime vyhnut. Ak napriklad potrebujeme stanovit datum pre zacatie alebo
ukoncenie urcitej pravnej reguldcie, tak uvedieme konkrétny ddtum, nepouzivame také
vyrazy ako ,,buduci tyzden® a podobne.*

Poukazuje tiez na to, Ze je treba rozliSovat medzi kontextom ako vseobecnou znalostou
pozadia, pozostavajucou z takych znalosti, ktoré maju bezni Iudia o svete, a kontextom, ktory
je Specificky pre danu konkrétnu recovu situdciu. ,,Je celkom zrejmé, ze napriklad kontextové
znalosti, ktoré st nevyhnutné na pochopenie propozi¢ného obsahu v pripadoch netplnych
propozicii,[...] s pomerne Specifické pre konkrétnu recovu situaciu.“** V pripadoch ¢asovej,
resp. pri¢innej postupnosti, rozsahu kvantifikditorov a kontextovej anafory postacuju
vSeobecné znalosti pozadia. Marmor sa vSak nazdava, Ze pragmatické obohatenie sa
na rozdiel od beznych konverzacii, kde je normou, objavuje v pravnych predpisoch skor
vynimoc¢ne.** Uvadza v tejto suvislosti najma tieto dva dovody: Po prvé,
»pravne predpisy nie su ndhodnymi tvrdeniami, ktoré st vyslovené v beznej konverzacii.
Zakonodarcovia nemaju tendenciu prijimat polovicaté formuldcie a netiplné vety. Zakony
st zvycajne starostlivo vypracované a formulované s intenciou oslovit Siroké a roznorodé
publikum. Po druhé, musime mat na pamiti, ze kontextové pozadie zakonodarcu je
pomerne neprehladné, ¢asto dost zlozité a posluchd¢om menej zname ako v pripadoch
beznej konverzacie.“*

Voc¢i Gricovej analyze beznej konverzacie namieta, ze nie vSetky recové situdcie su
kooperativnou vymenou informacii. V niektorych pripadoch nie je cielom rozhovoru
vymena informacii. Poukazuje napriklad na vyrazy, ktoré pouzivame v kontexte zdvorilosti.
Hoci tu prevladaista formakooperdcie, zvycajne tato kooperacia nie je taka, Ze by nevyhnutne
zahrfnala pravdivi vymenu informacii** Ako pripad dalSej typickej nekooperativnej

Francesca, (eds.). Pragmatics and Law: Practical and Theoretical Perspectives. Cham, Switzerland: Springer, 2017,
s. 23-42; SLOCUM, Brian. Conversational Implicatures and Legal Texts. Ratio Juris, 2016, ro¢. 29, ¢. 1, s. 23-24.

¥ SOAMES. Interpreting Legal Texts: What is, and What is not, Special about the Law..., s. 403

' MARMOR. Can the Law Imply More Than It Says? On Some Pragmatic Aspects of Strategic Speech..., s. 403.
2MARMOR. The Language of Law..., s. 24-25.

3 MARMOR. The Language of Law..., s. 26.

*MARMOR. The Language of Law..., s. 34.

¥ MARMOR. The Language of Law..., s. 28.

% Pozri blizsie MARMOR. The Language of Law..., s. 44.
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implikacie uvadza manipulaciu. Hovorca v manipulativnej konverzacii sice tvrdi nieco
pravdivé, ale ,,zaroven sa zamerne snazi implikovat nieco, o ¢om vie, ze je nepravdivé.“”

Pokial ide o jazyk, ktory pouzivaju zdkonodarcovia, tak len zriedka sa da tvrdit, Ze je
manipulativny. Je vSak zrejmé, Ze nema ani tplne kooperativnu povahu. Marmor tvrdi, Ze
jeho povaha je strategicka. Pod ¢im rozumie skuto¢nost, Ze ,hovorca sa snazi ziskat urcita
vyhodu tym, ze implikuje viac (alebo menej), nez by bol ochotny explicitne vyjadrit.“**
Napriklad v beznej konverzacii hovorca nemusi niekedy explicitne vyjadrit to, ¢o jeho
vypoved konverza¢ne implikuje. Zvycajne vSak predpokladdme, Ze ked sa ho na to opytame,
bude ochotny explicitne priznat, respektive vyjadrit prislusna implikaciu. Tento predpoklad
vSak nemusi platit pri strategickej rec¢i. Dovodom je skutocnost, Ze prave tento aspekt je pre
strategicku re¢ kltucovy. Hovorca sa totiz ,,snazi implikovat nieco, ¢o nie je celkom ochotny
explicitne vyjadrit prave preto, Ze by to mohlo zmarit tucel jeho implikacie“** To znamena,
Ze to, ¢o robi re¢ strategickou, je skuto¢nost, Ze hovorca chce ziskat urciti vyhodu tym, Ze
naznaci urcity obsah, ktory by spravidla nebol ochotny explicitne vyjadrit alebo priznat. Tato
skuto¢nost sa neobmedzuje len na hovorcu. Poslucha¢i mozu byt v podobnej situdcii vtedy,
ked nie st ochotni Uplne uznat prijatie obsahu, ktory presahuje ramec toho, ¢o hovorca
explicitne tvrdi.*

Marmor uvadza, ze v ramci tvorby pravneho predpisu sme svedkami dvoch odli$nych
konverzacii. Prva prebieha medzi ¢lenmi zakonodarného zboru pocas procesu prijimania
pravneho predpisu. Druhda ma formu kolektivnej re¢i a prebieha medzi zdkonodarcom
a adresatmi prijatétho pravneho predpisu, pricom tato druha konverzicia je casto
sprostredkovana pomocou sudov alebo réznych dalsich organov aplikacie prava. Marmor
sa nazdava, ze prave prva konverzacia medzi clenmi zakonodarného zboru ma v urcitej
miere strategickti povahu. Cize neriadi sa vylu¢ne Gricovymi maximami kooperativnej
vymeny informacii. Jeden z dovodov, preco je to tak, tkvie v tom, ze strategicka povaha
jazyka ulahcuje zakonodarcom dosahovanie dohod a ,kompromisov, ktoré su potrebné
na dosiahnutie legislativnych vysledkov®* Sucastou dosahovania kompromisov je totiz
skutocnost, ze jednotlivi zakonodarcovia pri nich nemusia davat najavo svoje skutocné
motivy, intencie alebo oc¢akavania.*

Kompromis ¢asto spociva v tom, Ze sa zamerne ponechavaju urcité otazky nerozhodnuté.

X by chcel povedat, ze ,P“ s iimyslom implikovat ,,Q".

"MARMOR. The Language of Law..., s. 44. Marmor uvadza ako priklad manipulacie nasledujuci rozhovor: Pan
Smith ide do nemocnice a pri zistovani informécii u jednej zo sestier sa predstavi ako "doktor Smith". Ako to uz
byva, Smith ma doktorét z filozofie. Zdravotna sestra bude zrejme dost prekvapend a mozno nahnevana, ked sa
neskor dozvie tento maly detail. Je vSak pravda, Ze pan Smith netvrdil, Ze je lekar, ale vzhladom na okolnosti by sa
to z nich dalo odvodit. Tvrdeny obsah je tu pravdivy, pricom nepravdiva je len implikdcia. Takéto pripady podla
Marmora ukazuju, ze implikatiira moze byt zneuzitd. Treba vak upozornit na to, Ze zneuZitie je mozné prave
preto, Ze posluchac nespravne predpoklada, ze hovoriaci sa drzi beznych Gricovych konverza¢nych maxim.

¥ MARMOR. The Language of Law..., s. 45.

¥ MARMOR. The Language of Law..., s. 45.

“MARMOR. The Language of Law..., s. 45.

“MARMOR. The Language of Law..., s. 50.

2 MARMOR. The Language of Law..., s. 52.
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Y by chcel povedat, ze ,,P“ s timyslom implikovat ,,nie-Q“

X a Y konaju kolektivne s imyslom, aby ich kolektivna re¢ pri vysloveni ,,P“ zostala
nerozhodnutd vzhladom na implikéciu ,,Q".

Podla Marmora sa kompromis c¢asto dosahuje tym, ze sa v navrhu zdkona dohodne
formuldcia, ktord je neurcitejsia, resp. vagnejsia, ako by sa inak vyzadovalo. Zakonodarcovia
tym v konecnom dosledku sthlasia s delegovanim pravomoci na sudy, aby oni vykonali
spresnenie neurcitého, resp. vagneho terminu. Bolo by vsak nerealistické - podla Marmora
- predpokladat, Ze je to tak vzdy alebo dokonca, Ze je to pre konanie zdkonodarného organu
typické. Zakonodarcovia si urcite nezelaju vytvarat zakony, pomocou ktorych by nemohli
priamo dosiahnut uskuto¢nenie svojich cielov. Zda sa skor, ze ,typickym pripadom by bol
ten, v ktorom X aj Y oc¢akavaju alebo aspon chct, aby kolektivne vyjadrenie ,,P“ implikovalo
(alebo neimplikovalo) ,,Q“* Podla Marmora teda vo vSeobecnosti napokon plati, Ze ¢im
strategickejsi je charakter vzagjomnej interakcie, tym viac by sme mali o¢akavat rozpor medzi
tym, ¢o sa hovorcovia usiluju implikovat, a tym, ¢o by posluchéci boli ochotni prijat alebo
akceptovat. A naopak, ¢im je legislativny kontext menej strategicky, tym viac sa priblizuje
standardnému Gricovmu modelu beznej konverzacie.**

3.1 Dva pojmy interpretacie

Marmor tvrdi, ze cielom tedrie interpretacie pravnych predpisov je poskytnut odpoved
na otazku, ako by mali sudcovia postupovat pri rieSeni urcitej interpretacnej otazky, ktora
sa objavuje v suvislosti s pravnymi predpismi. RozliSuje pritom medzi dvoma pojmami

“ MARMOR. The Language of Law..., s. 51. Obhajcom interpretativizmu v prave je Dworkin, ktory hovori
o tzv. interpretanych pojmoch (interpretive concepts). Medzi interpretacné pojmy zaraduje napr. pojmy
prava, spravodlivosti, slobody a aj samotny pojem interpretacie. Hlavnou tézou interpretativizmu je, Ze kazdé
porozumenie pojmu, socidlnej praxi alebo textu je ich interpretaciou. Konkrétne Dworkin tvrdi, ze kazda
umelecka interpretdcia literarneho textu musi zac¢inat urcitymi nazormi na hodnoty, ktoré st vlastné literarnej
forme, respektive zZanru, do ktorého podla nas interpretovany text patri (DWORKIN. Law’s Empire..., s. 60-61).
Pokial nevieme, ¢o je tym, ¢o robi texty v urcitom zanri lep§imi alebo hor$imi, nema zmyslel dany text vobec
interpretovat. Musime mat totizto uz k dispozicii ur¢ité nazory na to, aké hodnoty robia napr. romany dobrymi
a hodnymi nasho ocenenia. Inak len sotva vysvetlime, pre¢o by sme sa mali venovat prave tomuto aspektu
romanu, a nie inému. KedZe takéto nazory st zdkladom a tvoria vychodisko kazdej interpretacie urcitého textu,
bude to nevyhnutne platit aj pre interpretaciu pravneho predpisu, obzvlast v pripade ustavy. Pokial sa teda
rozhodneme skimat, ¢i uz historicky kontext alebo intencie autorov tistavy, musime mat uz vytvoreny nazor na
to, ¢o robi ustavu dobrou alebo zlou, respektive na to, ¢o robi Gstavny rezim hodnym nasho uznania a re$pektu.
Inymi slovami, pytame sa na legitimitu Gistavného zriadenia. LenZe ak za¢neme uvazovat o zdovodneni tistavného
rezimu, otazka intencii tvorcov ustavy sa uplne rozplynie. ,,Zdmery (purposes), ktoré sii v hre, [...] nie sii zdmermi
autora, ale interpreta. Zhruba povedané, konstruktivna interpretdcia je vecou ukladania zdmeru (purpose) na
objekt alebo prax, aby sme z neho spravili najlepsi mozny priklad formy alebo Zdanru, do ktorého podla nds patri.”
(DWORKIN. Law’s Empire..., s. 52). Blizie pozri NESTINA, Marek. Pojem verzus koncepcia spravodlivosti
v analytickej filozofii prava (1. cast)..., s. 236-238; NESTINA, Marek. Interpreta¢ny obrat v pravnej filozofii.
Organon F, 2011, ro¢. 18, ¢. 1, s. 144-165; SOBEK. Rozumim, ale co mam délat..., s. 18; SOBEK. Argumenty
teorie prdva..., s. 224-226; SKOP, Martin. ... prdvo, jazyk a piibéh. Praha: Auditorium, 2013. K interpretativizmu
v socidlnych veddch a literatire pozri SEDOVA, Tatiana. K niektorym aspektom interpretativizmu v socidlnom
poznani. Filozofia, 2011, ro¢. 66, ¢. 8,s. 769-781; JANCOVIC, Ivan. Interpretativizmus a literdrna veda. Filozofia,
2016, ro¢. 71, ¢. 8, 5. 696-707.

“MARMOR. The Language of Law..., s. 59.
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interpretacie. Konkrétne, prvy pojem vyjadruje nazor, Ze urcity proces interpretacie prebieha

vzdy pri akejkolvek aplikdcii pravneho predpisu na konkrétnu skutkovi podstatu pripadu.
»Podla tohto nazoru, ktory sa nazyva interpretativizmus, kazdé pochopenie toho,
¢o si pravo vyzaduje v danej situdcii, je vysledkom takej alebo onakej interpretacie.
Tento nazor som davno odmietol a tvrdil som, Ze interpretaciu by sme mali chapat
ako vynimku zo $tandardného a bezného chapania toho, ¢o pravo hovori. Potreba
interpretacie vznika len vtedy, ked nieco nie je celkom jasné, ked existuje nejaka
hodnovernd otazka ohladom toho, ako chapat to, ¢o pravo pozaduje.“

Podla tohto druhého pojmu interpretécie, ak o tvrdenom obsahu pravneho predpisu nie su
ziadne hodnoverné pochybnosti, posluchaci pri jeho chapani nepristupia k jeho interpretacii,
ale ho aplikuja. Treba vSak upozornit na to, Ze Marmor pod takyto pojem interpretacie
nezahriuje odvodenie tvrdeného obsahu zo sémantického obsahu pouzitého vyrazu.
Uviedol som vyssie, ze tvrdeny obsah je ¢asto pragmaticky obohatenym obsahom, ktory
presahuje sémanticky obsah relevantného vyrazu. Pripomenme si, ze schopnost posluchaca
pochopit pragmaticky obohateny obsah zahrna zrusitelna inferenciu (defeasible inference)
zo sémantického obsahu pouzitého vyrazu, kontextového pozadia, ktoré je vSéeobecne zname
medzi hovorcom a posluchac¢om a prislusného normativneho ramca, ktorym sa riadi dana
konverzacia. Lenze toto odvodenie nie je podla Marmora interpretaciou vo vlastnom zmysle
tohto slova. Dovod je ten, Ze tento proces neobsahuje v sebe ziadne normativne uvahy.
Skuto¢né pripady interpretacie musia totiz vychadzat z uplatnenia nejakého hodnotiaceho
usudku. Vyzaduju si urcité normativne tivahy o tom, ¢o by davalo vacsi zmysel, ¢o by lepsie
zodpovedalo objektu interpretacie, alebo ¢o by bolo jeho lepsim pochopenim v porovnani
s jeho odli$nymi, ale stale prijatelnymi interpretaciami.

»Jednym z charakteristickych znakov idey interpretacie je, ze ak existuje jedna

prijatelna interpretacia X-ka, mozu existovat aj iné, odlisné interpretacie X-ka, ktoré

by boli tiez opravnené alebo rozumné (sensible). Inymi slovami, interpretacia sa

vyzaduje vtedy, ked je dané chapanie vyrazu alebo nejakého iného objektu nesticeho

nejaky vyznam v urcitom ohlade spochybnené a je mozné dat prednost jednému

chapaniu pred druhym.“

Marmor na zaklade takto vymedzeného pojmu interpretacie konstatuje, Ze o zakonnej
interpretacii sa da hovorit len v dvoch typoch pripadov: (i) ked existuje urcita prijatelna
pochybnost o tom, ¢o zakonodarca skuto¢ne povedal alebo implikoval; (ii) ked je
komunikac¢na intencia pravneho predpisu dostato¢ne zrejma, ale existuje urcita prijatelna
pochybnost o tom, ako sa obsah predpisu tyka konkrétneho pripadu.*’

“MARMOR. The Language of Law..., s. 107-108.
®MARMOR. The Language of Law..., s. 108.
¥ MARMOR. The Language of Law..., s. 109.
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3.2 Metddy interpretdcie v tedrii prava

V akademickych polemikach v anglosaskej tedrii prava sa spravidla objavuju tri hlavné
tedrie, respektive metddy zakonnej interpretacie (statutory interpretation): textualizmus,
intencionalizmus a purposivizmus.*

Intencionalizmus pozaduje od sudcov, aby sa pri interpretacii pravneho predpisu v prvom
rade snazili zistit skuto¢nd intenciu zdkonodarcu. Ak sa im to podari, musia sa nou riadit
a v zhode s nou rozhodnut interpreta¢né otazky.* Intencionalizmus pozaduje, aby sudcovia
pri zistovani skuto¢nych intencii zdkonodarcu brali do uvahy legislativnu histériu pravneho
predpisu a rozhodovali na jej zdklade.” Je zrejmé, Ze je to nelahka uloha. Niet divu, ze sa
zda, Ze tento pristup je iluzérny a intencionalizmus touto poziadavkou vytvara skor priestor
pre to, aby sudcovia namiesto hladania skuto¢nych intencii, vkladali do textu svoje vlastné
preferencie.

Tomu sa snazi zabranit jeho najvdcsi konkurent textualizmus, ktory, naopak, pozaduje
od sudcov, aby interpretovali pravny predpis v zhode s tym, ¢o zakonodarca skuto¢ne
komunikoval prostrednictvom jeho prijatia. Sudcovia sa maju vyhybat akémukolvek
spoliehaniu sa na legislativny zamer alebo legislativny ucel.' Antonin Scalia tvrdi, Ze ,je
jednoducho nezlucitelné s demokratickou formou vlady, [...] aby sa vyznam zékona urcoval
podla toho, ¢o mal na mysli zdkonodarca, a nie podla toho, ¢o zakonodarca vyhlasil
(promulgated).“** Sudcovia maji vychadzat pri interpretacii pravneho predpisu vylucne
z toho, ¢o prislusny pravny predpis skutocne hovori alebo implikuje. A to, ¢o pravny predpis
hovori alebo implikuje, sa ur¢uje na zaklade toho, ¢o by rozumna a informovand osoba,
ktora pozna prislusny kontext a prislu§né pravne pozadie, odvodila zo slov, ktoré su pouzité
v pravnom predpise v kontexte jeho prijatia. To znamend, ze sudcovia by sa mali usilovat
o taky typ pochopenia vyznamu textu pravneho predpisu, ktorym disponuje rozumny

K anglosaskej teorii interpretacie pozri bliz§ie napr. GREENBERG, Mark. Legal Interpretation. The Stanford
Encyclopedia of Philosophy, uverejnené 7.7.2021, citované dna 07.11.2022. Dostupné online na:

https://plato.stanford.edu/archives/fall2021/entries/legal-interpretation/; MANNING, John. What Divides
Textualists from Purposivists. Columbia Law Review, 2006, ro¢. 106, ¢. 2,s. 70-111; SCALIA, Antonin. GARNER,
Bryan A. Reading Law: The Interpretation of Legal Text. St. Paul: Thomson/West, 2012; WALTON, Douglas.
MACAGNO, Fabrizio. SARTOR, Giovanni. Statutory Interpretation. Pragmatics and Argumentation. Cambridge:
Cambridge University Press, 2021. Podobu teérii interpretacie v ramci ¢eskej a slovenskej pravnej tedrie pozri
napr. SOBEK. Argumenty teorie prdva...; SOBEK, Tomas. Prdavni mysleni. Kritika moralizmu...; MELZER, Filip.
Metodologie nalézani préva. Uvod do pravni argumentace, Druhé vyddni. Praha: C. H. Beck, 2011; WINTR,
Jan. Metody a zdsady interpretace prava, Praha: Auditorium, 2013; KUHN, Zdenék. Aplikace prdva ve sloZitych
pfipadech. Prévni principy v judikatufe. Praha: Karolinum, 2002; HLOUCH, Lukas. Teorie a realita pravni
interpretace. Plzen: Ale§ Cenék, 2011; MRVA, Michal. TURCAN, Martin. Interpretdcia a argumentdcia v prdve.
Bratislava: Wolkers Kluwer, 2016; GAHER. Frantisek. Interpretacia v prave 1. Filozofia, 2015, ro¢. 70, ¢. 8, s.
647-658; GAHER, Franti$ek. Interpretécia v prave II. Filozofia, 2015, ro¢. 70, ¢. 10, s. 789-799.

¥ MARMOR. The Language of Law..., s. 110.
Y MARMOR. The Language of Law..., s. 110.
' MARMOR. The Language of Law..., s. 107.
2SCALIA. A Matter of Interpretation..., s. 17; MARMOR. The Language of Law..., s. 109.
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poslucha¢ oboznameny s pravnym a nepravnym pozadim obklopujicim zakonodarny
proces.”

Purposivizmus pozaduje od sudcov, aby si pri interpretdcii pravneho predpisu polozili
otazku, aké su relevantné ucely pravneho predpisu.’* Relevantné ucely pravneho predpisu
sa vSak nezistuju tym spdsobom, ze sa hladaju skuto¢né intencie zakonodarcov, ale tak, ze
sa kladie otazka, ¢o by rozumny zakonodarca chcel rozumne dosiahnut prijatim pravneho
predpisu.” PresnejSie, purposivizmus sa zavdzuje k stanoveniu urcitych idealizovanych
podmienok, v ramci ktorych vytvarame racionalneho zakonodarcu a tcely nim prijatych
pravnych predpisov. Tieto tcely sa odvodzuju zo skutoc¢nosti tykajucich sa okolnosti, ktoré
viedli k prijatiu pravneho predpisu alebo z nesvaru, ktory by sa mal napravit a z urcitych
normativnych predpokladov o tom, ¢o by rozumny alebo moralne idealizovany, zakonodarca
chcel za tychto podmienok dosiahnut.*

3.3 Porovnanie textualizmu a intecionalizmus

Na zaklade takto vymedzenych interpretacnych metdéd sa Marmor usiluje ukazat, Ze
textualizmus musi prijat rovnaké predpoklady ako Marmorova verzia intencionalizmu. Aké
st tie konkrétne predpoklady? Po prvé, Marmor vychadza z predpokladu, ze ,kolektivne
konanie zdkonodarcov pri prijimani zakona je kolektivnym recovym aktom [...].“”” Tymto
kolektivnym recovym aktom zakonodarca komunikuje svojim adresatom urcity obsah,
ktory je predmetom hlasovania. Rovnako ako v beznej komunikacii, aj v pripade prava
hraju intencie dolezitt ulohu pri konstituovani toho obsahu, ktory sa zvykne oznacovat ako
tvrdeny obsah re¢ového aktu. Po druhé, neplati, Ze intencie hovorcu musia tento tvrdeny
obsah plne konstituovat. Naopak, nie je nutné, aby sme sa usilovali zistit vSetko, ¢o hovorca
zamyslal povedat. Intencie hovorcu su len ciasto¢ne konstitutivne pre tvrdeny obsah.
Hovorcovi sa nemusi podarit komunikovat vsetko to, ¢o zamyslal povedat. Posluchacovi
staci, ze sa spolahne na svoje rozumné pochopenie toho, ¢o bolo povedané v danom kontexte
vzhladom na konverza¢né normy. Tvrdeny obsah prava sa teda nemusi definovat pomocou
subjektivnej koncepcie tvrdého obsahu, podla ktorej by sme sa mali snazit zistit to, ¢o pravny
predpis hovori, pomocou toho, Ze sa snazime zistit komunikacné intencie tych, ktori ho
prijali. D4 sa tiez definovat na zaklade objektivnej koncepcie tvrdeného obsahu ako obsahu,
ktory by rozumny poslucha¢ s tplnou znalostou kontextového pozadia re¢i pochopil ako
obsah, ktory hovorca zamyslal komunikovat, vzhladom na to, ¢o hovorca vyjadril, na
relevantné kontextové znalosti a na relevantné konverza¢né normy.”

* MARMOR. The Language of Law..., s. 115. Pozri blizie toto vymedzenie textualizmu v MANNING. What
Divides Textualists from Purposivists..., s. 79-85; SCALIA. GARNER. Reading Law: The Interpretation of Legal
Text..., s. 33; GREENBERG. Legal Interpretation...

* K purposivizmu bliz§ie pozri MANNING. What Divides Textualists from Purposivists..., s. 70-111;
GREENBERG. Legal Interpretation...

> MARMOR. The Language of Law..., s. 114.
¢ Pozri tiez SOBEK. Argumenty teorie prava..., s. 216-221.
”MARMOR. The Language of Law..., s. 12.

 MARMOR. The Language of Law..., s. 19 a 115-117. Diskusiu o subjektivnej koncepcii tvrdeného obsahu
v stvislosti s textualizmom pozri v NEALE. Textualism with Intent...
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Je vsak zrejmé, ze takato definicia tvrdeného obsahu - pokial ju textualista prijme — robi
textualizmus a Marmorovu verziu intencionalizmu od seba nerozlisitelnymi. V ¢om teda
bude tkviet rozdiel. Marmor tento rozdiel formuluje v ramci svojich doévodov, preco by sme
mali textualizmus odmietnut. > Zhrnutie celej jeho argumentacie je nasledovné.

Ked textualisti akceptuju prvy predpoklad, ze legislativa je kolektivny recovy akt, a opytame
sa ich, akym spdsobom nam pomahaju pragmatické determinanty pri interpretacii pravnych
predpisov, musia pripustit, Ze kontext vyslovenia vyrazu ¢iasto¢ne determinuje to, ¢o hovorca
skuto¢ne povedal alebo tvrdil. Lenze kontext je dolezity aj preto, lebo pomaha posluchacovi
okrem iného zistit relevantné intencie hovorcu. Inymi slovami, ked textualisti pripustia
délezitost kontextu pri uréovani vyznamu vyrazov pouzitych v pravnych predpisoch, nemézu
popriet, Ze to, ¢o pravny predpis skuto¢ne hovori, je to, ¢o zdkonodarcovia zamyslali povedat.
A to, ¢o zamyslali povedat, mozno zistit na zaklade zistovania intencii zdkonodarcov. Lenze
nemusi ist o skuto¢né subjektivne intencie urcitého zdkonodarcu, ale, v zhode s druhym
predpokladom, o objektivne zistite[né intencie urcitého zakonodarcu, ktoré by rozumny
poslucha¢, ktory pozna prislusné konverza¢né pozadie a kontext, odvodil zo slov alebo
viet vyslovenych v danom kontexte zakonodarcu. Za rozumného posluchaca v kontexte
interpretacie pravneho predpisu treba pokladat primerane informovaného posluchaca, t. j.
posluchaca, ktory je dobre informovany o celom pravnom pozadi a o technickych aspektoch
pravneho zargénu. Zda sa teda, Ze pokial textualisti prijmu oba predpoklady - konkrétne, (i)
ze kontext, a teda aj intenciu hovorcu, determinujui vyznam vyrazu a (ii) Ze intencie hovorcu
moze rozumny poslucha¢ objektivne zistit, — textualizmus sa stane vhodnou tedriou pravnej
interpretacie. Marmor v$ak tento nazor nezdiela. Tvrdi, Ze textualizmus na rozdiel od
intencionalizmu v skuto¢nosti nie je vhodnou teériou pravnej interpretacie, pretoze nie je
uzito¢nym nastrojom pri interpretacii pravnych predpisov. V ramci interpretacie pravnych
predpisov totiz nejde spravidla o zistovanie tvrdeného obsahu relevantného pravneho
vyrazu.®
»Vo vicsine pripadov interpretdcie pravneho predpisu nie je problém v tom, Ze by
sme si neboli celkom isti tym, ¢o zakon hovori; problémy vznikaja preto, Ze to, o
zakon hovori, nesta¢i na urcenie toho, ako vyriesit konkrétnu dilemu, pred ktorou
sud stoji.“!
Ked'sa blizsie pozrieme na pripady, ktoré vedu k neuréitosti pravnych predpisov, tak nastroje,
ktoré ponuka textualizmus, nemaju zasadny vplyv na rozhodovanie takychto pripadov. Podla
Marmora ide o nasledujtce pripady jazykovej neurcitosti v prave: vagnost pouzitych vyrazov,
konflikt medzi zakonmi, mnohoznac¢nost (a polysémia) pouzitych vyrazov a implikovany
obsah. Podla Marmora ,,textualizmus nema vo svojej kolni ziadne nastroje na vysporiadanie
sa s akoukolvek z tychto foriem interpretacnych vyziev.“*

¥ Marmorovu argumentdciu blizsie pozri v MARMOR. The Language of Law..., s. 115-117. V texte uvadzam jej
zhrnutie.

©OMARMOR. The Language of Law..., s. 117.
' MARMOR. The Language of Law..., s. 118.
2 MARMOR. The Language of Law..., s. 118.
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3.4 Ustavna interpretacia

Podla Marmora pre ustavnud interpretaciu plati tiez mnohé z toho, ¢o je charakteristické
pre beznu konverzaciu. Situaciu vsak komplikuje fakt, Ze ustavny kontext je ovela zlozitejsi
a vyrazne odli$ny od nasich beznych konverza¢nych vymen. Hlavnhym problémom je najma
esencialne uzky konverzac¢ny kontext:

»ustavy nie su sucastou beznej konverzacie medzi stranami, ktoré zdielaju velka cast
v pozadi stojacich kontextualnych vedomosti. Koniec koncov, hlavnym tc¢elom ustav
je regulovat $iroku $kalu spravania sa buducich generacii pomocou velmi véeobecnych
terminov. Nie je to ni¢ také ako doverna konverzacia medzi stranami, ktoré sa
nachadzaju v konkrétnom kontexte; konverza¢ny kontext ustavnych ustanoveni je
nevyhnutne velmi uzky.“®

Zda sa teda, ze ked sa spochybni takymto sposobom konverza¢ny kontext, potvrdi sa tym
nazor, ze sudcovia Najvyssieho sudu Spojenych $tatov by mali interpretovat prislusné
ustanovenia ustavy v zhode s ich novymi koncepciami. Potom by sa dalo tvrdit, Ze chyba
originalizmu spociva prave v tom, ze s ustavnhym zakonodarnym procesom zaobchadzame,
akoby islo o beznt konverzaciu. Originalisti by sice stale mohli namietat, Ze hoci konverza¢ny
kontext prijimania tstavy je relativne tzky, nejaky kontext tam predsa len je a aspon niekedy
je podstatny pre pochopenie toho, ¢o tstava hovori. Marmor je vSak presvedceny, ze takyto
sposob argumentacie nikam nevedie, nanajvys do slepej ulicky.

Nazdéva sa totiz, ze pre hodnotenie takychto teorii interpretacie nie su rozhodujtce uvahy
o jazyku. Naopak, rozhodnutie o spravnosti tej ktorej tedrie moze padnut len z pohladu
moralno-politického ramca, do ktorého tieto uvahy o jazyku mozno zasadit.**

V ustavno-demokratickom rezime sa tento moralno-politicky ramec vyznacuje tym, ze
v Gstave sa snazime vytvarat nieco také ako predbezné zavazky. Presnejsie, v demokratickej
ustave sazaviazujemek uréitym principom vladnutiaakistym moralno-politickym principom,
ktoré sa len velmi tazko menia prostrednictvom bezného demokratického legislativneho
procesu. Ked je ustava navyse taka ,,rigidna®, ako je to v pripade Ustavy Spojenych stétov, tak
proces novelizacie sa stava velmi naro¢nym. Otazka, ktorej teraz celime, znie: V ¢om tkvie
legitimita tohto zavdzku, a to najma vzhladom na jeho v podstate antidemokraticky alebo
antimajoritny charakter?%

Podla Marmora sa originalisti ako Scalia a nonoriginalisti ako Dworkin li$ia prave
v odpovedi na takto formulovanu otazku. Scalia vidi zmysel zakotvenia urcitych moralno-
politickych principov v rigidnom tstavnom dokumente a v ich zmrazeni v ¢ase. Zmyslom
ustavného rezimu je vynat niektoré otazky z bezného legislativneho procesu, nech sa stanu
akokolvek kontroverznymi, a zmrazit rieSenia tychto otazok v ¢ase pre buduce generacie.
Z tohto dovodu je povinnostou interpretov ustavy priklonit sa k ,,pévodnému® chépaniu
jej obsahu. Ak sa ndm tento obsah nepozdava, musime zmenit dstavu. Umoznit sudcom
prispdsobit tstavu aktualnym mordlno-politickym koncepciam, a tak obist naro¢ny proces
novelizécie, by sa rovnalo podkopaniu idey konstitucionalizmu ako ndstroja antimajoritného

S MARMOR. The Language of Law..., s. 149.
#Pozri blizsie MARMOR. The Language of Law..., s. 150.
 MARMOR. The Language of Law..., s. 150.
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predbezného zavazku. Na druhej strane Dworkin tiez sthlasi s myslienkou predbezného
zavazku, zaroven vsak tvrdi, Ze nie je zdaleka samozrejmé, aby jedna generacia mala az taka
moralnu autoritu zavdzovat buduce generacie k svojim koncepciam spravodlivosti a dobra.
Umoznit Najvyssiemu sudu prispdsobit obsah ustavy stcasnému chdpaniu jej hlavnych
moralno-politickych principov je preto prostriedkom na zmiernenie tohto naroku.
Marmor sa preto nazdava, Ze je zrejmé, ze v tejto debate nie st klucové jazykové tvahy, ktoré
su jej sucastou,

»[...] protagonisti tejto debaty sa v tomto pripade nespravne orientovali. Vedu spor

tak, akoby sa lingvistické uvahy o rozdiele — pojem versus koncepcia — dali vyuzit

na podporu ich moréalno-politickych nazorov na zdovodnenie ustavného rezimu

a jeho moralnej legitimity. V skutocnosti je to ale presne naopak. Moralno-politické

nazory na zdovodnenie rigidného ustavného rezimu st tym, ¢o by nds malo poucit

o spdsoboch, akymi uvazujeme o tom, akym druhom recového aktu s ustavné

dokumenty a aky druh konverzacie tieto tGstavy zavadzaja.“s
Ked sa tcastnici debaty spravne zorientuju a prijmu predpoklad, ze diskusia je moralno-
politicka, nie jazykova, resp. ze moralno-politické otazky st nadradené jazykovym,
mozno debatu opisat nasledujucim sposobom. Ak si myslite spolu s originalistami, Ze
medzigeneracny predbezny zavizok v¢leneny do rigidného ustavného ramca je legitimny,
potom by ste mali tplnu pravdu, ak by ste ustavny dokument pokladali za bezny legislativny
recovy akt, pomocou ktorého sa tvorcovia ustavy snazia komunikovat urcity pravny obsah
a nasou ulohou je pokusit sa zistit, aky je tento obsah. Podla tohto moralno-politického
nazoru

»ma zmysel uvazovat o prijimani ustavy ako o legislativnom rec¢ovom akte, ktory
sa uskutocnuje v konverzacii medzi tvorcami ustavy a jej adresatmi, rovnako ako
uvazujeme o beznej legislative ako o konverzacii, v ktorej zakonodarca niec¢o hovori
a my sa snazime porozumiet tomu, ¢o vlastne zakonodarca povedal (a mozno aj to, ¢o
implikoval alebo predpokladal atd.).“s”

Pokial teda suhlasite s tymto zdévodnenim predbezného zavizku, da sa ocakavat, ze sa
priklonite k tomu, Ze tstavu budete pokladat za bezny legislativny re¢ovy akt, ktorého ciefom
je komunikovat urcity obsah, ktory musime zistit. Plati to aj opac¢ne. Pokial z moralno-
politického hladiska nesuhlasite s tymto zdévodnenim predbezného zavizku, respektive
mate problém prijat tu jeho cast, ktord sa tyka medzigeneracnej autority rigidnej ustavy, da
sa ocakavat, Ze nebudete nakloneni uvazovat o tstave ako o beznom legislativnom recovom
akte. VSeobecné tistavné ustanovenia, ktoré obsahuju abstraktné moralno-politické principy,
budete potom pokladat skor za akysi vagny a vSeobecny ramec. Sucastou tohto ramca je
jazyk pouzivajici vSeobecné pojmy, pomocou ktorych mozno pravne formulovat moralno-
politické zdujmy, ale samotné urcenie presného obsahu tychto pojmov je na volnej tvahe
stdov. Tie maji moznost sformulovat ho tak, ako to v danom ¢ase pokladaju za spravne.

Zial, Marmor v rémci tychto svojich uvah explicitne neuvédza svoj vlastny pohlad na to, ako
do nich zapadnt jeho predchadzajiice nazory na polysémiu. Pokisim sa preto sformulovat

®MARMOR. The Language of Law..., s. 152.
“MARMOR. The Language of Law..., s. 152.
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svoj pohlad na to, akym sposobom mozno jeho nazory na polysémiu rozvinat v kontexte
moralno-politického zd6évodnenia ustavy. V uvode som uviedol, Ze otazka, ktoru treba
zodpovedat, je nasledovna: Ako sa ma riesit nezhoda medzi vzédjomne suvisiacimi pojmami,
ktoré su vyjadrené pomocou rovnakého vyrazu? V sutvislosti s interpretaciou ustavy sa
nezhoda tyka otazky zmeny vyznamu vyrazu, ku ktorej dochadza v case, resp. zmeny vo
vymedzeniach pojmov, ktoré dany vyraz mdze vyjadrovat v roznych ¢asovych obdobiach.
Jeden a ten isty vyraz modze v roznych ¢asovych obdobiach vyjadrovat rozne, ale vzajomne
suvisiace pojmy. Dilema, ktorej teraz celime, tkvie v tom, Ze nie je jasné, ktory pojem treba
brat do uvahy pri interpretacii ustavy. Ten, ktory vyjadroval dany vyraz v case ratifikdcie,
alebo ten, ktory vyjadruje dany vyraz v ¢ase aplikacie, resp. interpretacie pravneho predpisu.
Ako som uviedol v tvode: tato dilema sa stane akitnou najma v takych pripadoch, ked ide
o také legislativne akty, ako je Ustava Spojenych $tdtov. Dovodom je préve jej starobylost,
rigidita a vSeobecnost. Pri beznej legislative sa moézeme spolahnut na to, Ze spolo¢ne so
zakonodarcom zdielame uréité pozadie, resp. kontext, hovorime spolo¢nym jazykom, resp.
zdielame spolo¢né pojmy. KedZe sa mozeme spravidla spolahntt na tento kontext a v iom
pouzité pojmy, mozeme rozhodnut o tom, ktory pojem z roznych, ale vzajomne suvisiacich
pojmov dany vyraz vyjadruje. Ked dany pojem nezodpoveda jazykovej realite, napr. je
zastaraly, je mozné novelizovat pravny predpis. Naopak, v pripade Ustavy Spojenych $tétov je
nam velkd ¢ast dobového, t. j. konverza¢ného kontextu nepristupnd. V dobovych slovnikoch
vSak mozeme ndjst vymedzenia danych vyrazov a histéria nas moze poucit o diskusiach,
ktoré sa pomocou tychto pojmov viedli. Objavuje sa vSak problém, ¢i je nevyhnutné, aby sme
sa pri interpretacii Ustavy Spojenych §tatov riadili slovnikmi, ktoré pochédzaji z 18. storocia
a uviazli v polemikéch, ktoré su uz v nasej dobe neaktudlne. Co nis zavizuje k minulym
jazykovym konvenciam a k historickym debatam o veciach, o ktorych sa uz diskutuje inym
sposobom?

Marmor tvrdi, ze dévody pre tento zavdzok nie su jazykové, ale moralno-politické. Ked
tento predpoklad prijmeme a na zdklade zdovodnenia liberalno-demokratickej ustavy sa
rozhodneme pre Marmorovu teériu interpretacie, mozno sa dalej pytat. Aké argumenty
mozno uviest v prospech vyriesenia uvedenej dilemy? Moja odpoved na takto polozenu
otazku je, Ze z pohladu Marmorovej podoby intencionalizmu je treba dat prednost pojmom,
ktoré vyjadrovala Ustava Spojenych $ttov v Case svojej ratifikicie. Ak by vyraz v tom case
vyjadroval rozne, ale vzajomne suvisiace pojmy, tak treba dat prednost tomu, o ktorom je
mozné objektivne z textu a jeho kontextu usudit, Ze ho mali na mysli jeho autori. V pripade,
ze chceme zaviest novy pojem, teda pojem, ktory sa pouziva v case jej aplikacie, je potrebna
zmena Ustavy na to urcenym legislativinym procesom. Na druhej strane by to nemalo viest
k zaveru, Ze sa Marmor musi nevyhnutne zaviazat k rigidite astavy, a teda preferovat silnu
verziu medzigenera¢ného zavizku. Naopak, z jeho ndzorov na interpretaciu ni¢ takéto
neplynie. Je dokonca predstavitelné, ze mozno zastavat nazor, ktory priblizi ustavu este
viac k beznej legislative. Nazdavam sa, Ze takéto stanovisko je mozné odvodit aj zo starsej
Marmorovej prace, v ktorej vola po reforme tstavného rezimu Spojenych $tatov.

»Praktické zavery, ktoré z tychto obav vyplyvaju, by mohli odévodnit potrebu reformy
a zmeny nasho ustavného rezimu. Mozno by ustavy mali byt menej rigidné, ¢o by
umoznilo jednoduchsie postupy ich novelizacie; [...]; mozno by ustavy mali mat
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mandat na svoju pravidelnu reviziu a opatovné potvrdenie prostrednictvom urcitého
demokratického procesu.“®®

Tymto sa dostdvam k zaveru tej ¢asti mojej state, ktora sa venovala interpretacii v prave. Len
v kratkosti este upozornim na to, ze tu predstavena podoba filozofie jazyka sa vo filozofii
prava a takisto aj v tedrii pravnej interpretacie stretla s mnohymi namietkami. Okrem
znamej Dworkinovej a Waldronovej kritiky st zname aj dalsie namietky voci neadekvatnosti
uplatnenia tejto podoby filozofie jazyka ako takej v tedrii interpretacie pravnych predpisov.®
Pripadne mozno ndjst namietky formulované len voci niektorym aspektom Marmorovej
tedrie interpretacie.” Je nevyhnutné upozornit tiez na to, Ze existuju aj iné podoby filozofie
jazyka, ktoré sa objavuju v suvislosti s pravnou interpretaciou. Na Slovensku je azda
najznamejsi pristup, v ramci ktorého niektori autori venujuci sa uplatneniu analytickych
metdd v kontexte pravnej interpretacie uplatnuji sémanticko-metodologické postupy
rozvijané v ramci transparentnej intenzionalnej logiky P. Tichého (TIL).”" Systematickd
podobu TIL- ky publikoval P. Tichy v roku 1988 v The Foundations of Frege’s Logic’ a jej
sicasnu podobu formovali a dalej rozvijaji mnohi dal$i autori a autorky (napr. Duzi,

® MARMOR. Interpretation and Legal Theory. Revised Second Edition..., s. 169.

% Pozri najmd GREENBERG. Legal Interpretation..; GREENBERG, Mark. Legislation as Communication?
Legal Interpretation and the Study of Linguistic Communication. In MARMOR, Andrei. SOAMES, Scott
(eds.). Philosophical Foundations of Language in the Law. Oxford: Oxford University Press, 2011, s. 217-256;
GREENBERG, Mark. Legal Interpretation and Natural Law. Fordham Law Review, 2020, ro¢. 89, ¢. 1, s. 109-144;
POGG]I, Francesca. Semantics, Pragmatics, and Interpretation. A critical reading of some of Marmor’s theses.
In COMANDUCCI, Paolo. GUASTINI, Riccardo (eds.). Analisi ¢ Diritto 2007. Torino: Giappichelli Editore,
2008, s. 159-178; POGG]I, Francesca. Grice, the Law, and the Linguistic Special Case Thesis. In CAPONE,
Alexandro. POGGI, Francesca (eds.). Pragmatics and Law. Philosophical Perspectives. Cham: Springer, 2016, s.
231-248; POGGI, Francesca. Agains the conversational model of legal interpretation: On the difference between
legislative intent and speaker’s intention. Revus: Journal for Constitutional Theory & Philosophy of Law, 2020, ¢.
40, 5. 9-26; POGGI, Francesca. Conversational Implicatures and Legal Interpretation. On the Difference between
Conversational Maxims and Legal Interpretative Criteria. Analisi ¢ diritto, 2018, ro¢. 18, ¢. 2, s. 39-66.

7 Pozri napr. ENDICOTT, Timothy. Interpretation and Indeterminacy: Comments and Andrei
Marmor’s Philosophy of Law. Jerusalem Review of Legal Studies, 2014, ro¢. 10, ¢&. 1, s. 46-56; SKOCZEN, Izabela.
Minimal Semantics and Legal Interpretation. International Journal for the Semiotics of Law, 2016, roc. 29, ¢. 3, s.
615-633; SKOCZEN, Izabela. Implicatures Within Legal Language. Cham: Springer, 2019; DAHLMAN, Roberta
Colonna. Conveying meaning in legal language — Why the language of legislation needs to be more explicit than
ordinary language. Journal of Pragmatics, 2022, ro¢. 198, s. 43-53.

7GAHER. Interpretacia v prave I...; GAHER, Frantisek. Interpretacia v prave II..; GAHER, Frantisek. Otvorena
textira pojmu - povodny zmysel a kritika. Filozofia, 2018, ro¢. 73, &. 8, s. 620-635; GAHER, Frantisek. MRVA,
Michal. STEVCEK, Marek. TURCAN, Martin. Otvorend textira pojmov a pravidiel - voda na mlyn pre
subjektivizmus v aplikovanej sémantike? Filozofia, 2020, ro¢. 75, ¢. 4, s. 309-323; GAHER, Franti$ek. STEVCEK,
Marek. BRAXATORIS, Martin. Nastroje a pravidld produkcie a interpretacie koncizneho textu (s osobitnym
zretefom na normativitu). Jazykovedny casopis, 2019, ro¢. 70, €. 1, s. 73-94; DEMUTH, Andrej. STEVCEK,
Marek. Na obranu vagnosti. Filozofia, 2021, ro¢. 76, ¢. 4, s. 237-251.

2 TICHY, Pavel. The Foundations of Frege’s Logic. Berlin, New York: W. de Gruyter, 1988.

94



Ratio Publica, no. 2/2023, vol. I1l.

Materna,” Gahér’™, Cmorej”, Raclavsky, Geistova Cékovska,”® Vacek atd). Z pohladu
transparentnej intenzionalnej logiky st niektoré vychodiska Marmorovej podoby filozofie
jazyka velmi problematické. Na niektoré z nich poukazuje napr. Jifi Raclavsky v c¢lanku
Kontextualismus vs. minimalismus a metodologické principy (2012).”

4. Biblicka hermeneutika, filozofia jazyka a pravna interpretacia

V biblickej hermeneutike sa nestretneme s tak priamociarym uplatnenim tejto podoby
filozofie jazyka a ani s jej reflexiou. Je to zrejme dosledok toho, Ze sa z velkej casti rozvijala
v dialogu s kontinentalnou filozofiou, resp. filozofickou hermeneutikou.” Z tohto dévodu
neprekvapuje, ze ovela jednoduchsie by sa hladali prieniky najma z pohladu filozofickej
hermeneutiky Hansa Georga Gadamera a jeho prace Wahrheit und Methode,” ktord mala
nespochybnitelny vplyv na obe oblasti. Znamy je napriklad vplyv Gadamera na Dworkina,
ktory sa k nemu explicitne hlasi. Rovnako mozno vidiet prieniky v kontexte francuzskeho
strukturalizmu, postStrukturalizmu a literarnej kritiky, pripadne v kontexte prac Paula
Ricceura, a podobne.® Zaiste sa zda, Ze tieto pristupy su ovela slubnejsie nez pristupy, ktoré
pontka anglosaska analyticka filozofia jazyka.

Nazdavam sa vsak, ze mozu existovat urcité dovody, preco tak urobit. Uvediem jeden z nich.
V biblickej hermeneutike na nezriedka objavuju odkazy na prace neskorého Wittgensteina,
Austina a Searla, resp. na tedriu recovych aktov. Uz len letmy pohlad do zndmej - na
Slovensku a v Cechach populdrnej - u¢ebnice biblickej hermeneutiky®!, pripadne monografie
Petra Pokorného® alebo stcasnej novozmluvnej hermeneutiky Ulricha Luza®, nam
moze nieco napovedat. Na jednej strane je to zaujem o metodoldgiu analytickej filozofie
a s tym spojené oc¢akavania. Na druhej strane urcity rezervovany postoj voc¢i konkrétnym
vysledkom takto uplatnenej metddy. Je citit urcité rozpaky, ktoré suvisia najmi s tym, Ze

7 Pozri napr. DUZI, Marie. MATERNA, Pavel. TIL jako procedurdlni logika. Privodce zvidavého ctendte
Transparentni intensionalni logikou. Bratislava: aleph, 2012.

74 Pozri napr. GAHER, Frantisek. Logika pre kazdého. Bratislava: Iris, 2003.
75 Pozri napr. CMORE], Pavel. Uvod do logickej syntaxe a sémantiky. Bratislava: Iris, 2001.

76 GEISTOVA CAKOVSKA, Barbora. Vztahy synonymie. Logickd sémantika verzus lingvistické teérie
o synonymii. Bratislava: aleph, 2010.

77 RACLAVSKY, Jif{. Kontextualismus vs. minimalismus a metodologické principy. Organon F, 2012, ro¢. 19,
¢ 1,s.227-238.

7 Blizsie pozri Grondin GRONDIN, Jean. Uvod do hermeneutiky. Praha: Oikoymenh, 1997.
7 GADAMER, Hans-Georg. Wahrheit und Methode. Tiibingen: Mohr Siebeck, 1965.

% Pozri napr. RICCEUR, Paul. Philosophische und theologische Hermeneutik. In RICCEUR, Paul. JUNGEL
Eberhard (eds.). Metapher: Zur Hermeneutik religioser Sprache. Miinchen: Kaiser, 1974, s. 24-45; RICCEUR,
Paul. Tedria interpretdcie: diskurz a prebytok vyznamu. Bratislava: Archa, 1997.

8 OEMING, Manfred. Biblische Hermeneutik - eine Einfiihrung. Darmstadt: Wissenschaftliche Buchgesselschatft,
1998. Vyslo aj ¢esky v preklade Filipa Capka OEMING, Manfred. Uvod do biblické hermeneutiky: cesty k pochopeni
textu. Praha: Vysehrad, 2001. Citacie st v texte uvedené na zaklade ceského prekladu.

82POKORNY, Peter. Hermeneutika jako teorie porozuméni: od zakladnich otdzek jazyka k vykladu bible. Praha:
Vysehrad, 2005.

8 LUZ, Ulrich. Theologische Hermeneutik des Neuen Testaments. Neukirchen, Vluyn: Neukirchener Verlag, 2014.
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metody stucasnej filozofie jazyka vzbudzuju prili§ velké ocakavania a prindasaju prili§ malé
vysledky. Tento nepomer vzbudzuje podozrenie, Ze ide len o urcity intelektudlny trik, ktory
suvisi so su¢asnym trendom presadzovania analytickej filozofie v akademickom prostredi.
Mojim cielom nie je rozptylit tieto rozpaky. Nazdavam sa totiz, Ze to nie je ani mozné. Ide mi
skor o to, aby som poukazal na miesto, kde moze v biblickej hermeneutike najst analyticka
filozofia jazyka svoje ¢iasto¢né uplatnenie a v ¢om sa pripadne moze nechat inspirovat od
tedrie pravnej interpretacie, ktord v tomto smere uz dosiahla urcity pokrok.

4.1 Teoria hermeneutického $tvoruholnika

Biblicka heremenutika ako akademicka disciplina sa zaobera vedeckou interpretaciou Biblie,
kritickou reflexiou tejto interpretacie a tym aj samotnej teologie.* Uvadza sa, Ze o biblickej
hermeneutike mozno uvazovat, az ked bol uzatvoreny a pisomne fixovany kanon, teda
zhruba od 4. storocia po Kr. To v8ak nevylucuje moznost, aby sme o nej nemohli uvazovat
v nejakej jej implicitnej forme aj predtym.* V biblickej hermeneutike sa akt porozumenia
spravidla chape ako sucast aktu komunikacie, ktory pozostava zo styroch aspektov:

»Prvnim je autor, ktery chce s jistym zamérem vyjadrit a sdélit to, co ve svém svéte
chape a proziva. Druhym faktorem je text, ktery i pres propast ¢asu alespon ¢aste¢né
zachycuje to, co chtél tehdejsi autor sdélit. Tretim faktorem je ctendr, ktery se dostava
do kontaktu s autorem a jeho svétem prostiednictvim textu, jimz se zaobira. Predevsim
zde je velice nejisté, zda se modernimu Ctenafi v jeho zcela zménéném svété podari
pri ¢teni antického textu smysluplné reaktualizovat to, co autor textu vyjadfuje, nebo
zda naopak, vzhledem k historické propasti ¢i naprosto jinak orientovanym zajmim,
pisemné zachycenému Zivotnimu ptibéhu neporozumi. Ctvrtym faktorem je véc, na
niz se autor, text i Ctenaf odvolavaji.“®

Oeming v tejto stvislosti hovori o tzv. hermeneutickom $tvoruholniku,’” pricom kazdému
aspektu prislichaju urcité metody interpretacie, ktoré su pre dany aspekt charakteristické.®
V ramci metod, ktoré sa tykaju analyzy textu zaraduje do lingisticko-$trukturanych metéd
aj metody, ktoré su typické pre analyticka filozofiu jazyka (L. Wittgenstein, R. Carnap,
W. V. O. Quine, A. J. Ayer a J. L. Austin). Spaja ich vsak aj s metédami, ktoré uplatnovali

8 Blizsie pozri OEMING. Uvod do biblické hermeneutiky: cesty k pochopent textu..., s. 13-16: Pozri tiez PRUDKY,
Martin. Teologie jako véda. In GALLUS, Petr. MACEK, Petr (eds.). Evangelickd teologie pod drobnohledem. Brno:
CDK, 2006, s. 7-30; POKORNY. Hermeneutika jako teorie porozuméni: od zdkladnich otdzek jazyka k vykladu
bible...

5 OEMING. Uvod do biblické hermeneutiky: cesty k pochopent textu..., s. 13.

8 OEMING. Uvod do biblické hermeneutiky: cesty k pochopeni textu..., s. 17.

 OEMING. Uvod do biblické hermeneutiky: cesty k pochopeni textu..., s. 17.

% Autori a jejich svét: Historickokriticka exegeze; Socialnédéjinnd exegeze; Historickd psychologie; Nova
archeologie. Texty a jejich svét: Lingvistické strukturalni metody; Novd literalni kritika/synchronni cteni;
Kanonicky vyklad Pisma; Exegeze jako déni feci a jako udélost slova. Recipienti a jejich svét: Exegeze déjin-
exegeze puisobeni; Hlubinnépsychologicka exegeze; Exegeze symboli; Bibliodrama; Exegeze teologie osvobozenis
Feministicka exegeze. Véc a jeji svét: Dogmaticky vyklad Bible; Fundamentalismus; Existencionalni interpretace.
Ide o prepis tabulky z OEMING. Uvod do biblické hermeneutiky: cesty k pochopent textu, 196.

96



Ratio Publica, no. 2/2023, vol. I1l.

F. de Saussure, C. Lévi-Strauss, R. Barthes, M. Foucault alebo J. Derrida.*® Nazd4vam sa, Ze
tym znacne tieto metody oslabuje, resp. zneprehladnuje. Naopak, Luz tieto pristupy oddeluje
a vzajomne porovnava.” Tento spdsob vykladu sa mi zda vhodnejsi.

Obaja autori vsak tieto metddy nedavaju do suvislosti s metédami, ktoré sa tykaju autora
a jeho sveta. Najmid s klucovou metédou z tejto oblasti: historicko-kritickou metédou
interpretacie. Nazdavam sa, ze prave v kontexte tejto metdédy by mohla preberana podoba
filozofie jazyka, o ktorej sme hovorili v suvislosti s interpretaciou v prave, osvetlit niektoré
fenomény alebo odstranit niektoré nedorozumenia aj v biblickej hermeneutike.

4.2 Historicko-kriticka metoda

Oemingpodotyka, ze pojmy vedecky a historicko-kriticky st takmer synonymami.®! Zakladné
pracovné nastroje tejto metddy boli spociatku rozvijané najmi v ramci protestantizmu,’
ale neskor ich prijali za svoje aj katolici. Dnes predstavuji badatelsky $tandard na kazdej
univerzite. Na druhej strane treba priznat, Ze pouzitie historicko-kritickej metddy spdsobilo
mnoho dogmatickych problémov.

Cielom historicko-kritickej met6dy je najdenie pdvodného vyznamu textov, ktoré vyjadrovali
tieto texty v dobe svojho vzniku.

»Porozumét Bibli z hlediska pojednavané metody znamend vypatrat to, o¢ autorim

v jejich dobé $lo a co svymi texty zamysleli. K tomuto zaméru slouzi jak prostredky

uzivané v teologii, tak i interpretacni nastroje véd neteologickych. V ramci historicko-

kritické metody se vyvinula v pribéhu poslednich dvou staleti celd skéla pracovnich

krokt. Disciplina rovnéz prejala fadu vykladacskych prostiedkt z historickych

a filologickych véd.“”
Interpret, ktory pouziva historicko-kriticki metddu, by sa mal pri interpretacii Biblie riadit
zésadou etsi deus non daretur (ako by Boh nebol). ** Co v kone¢nom désledku vedie k tomu,
ze otazka autora a jeho intencii je otdzkou patrania po historickych autoroch a ich intenciach,
ktoré mohli mat pri pisani jednotlivych biblickych spisov, resp. ich ¢asti, pripadne v ramci
svojej redaktorskej prace. Lenze toto je nesmierne naro¢na tloha a objavuju sa pri nej este
vo vyhrotenejsej podobe tazkosti, ktoré sme mali moznost sledovat v suvislosti s debatou
o intencionalizme, textualizme a purposivizme v Marmorovej tedrii pravnej interpretacie.
Je zrejme uplne nerealne, hoci nie logicky nemozné, identifikovat akéhokolvek konkrétneho
autora, pripadne redaktora biblickych textov. Mozno len zhruba uréit priblizny okruh
moznych autorov, resp. redaktorov.

% Pozri OEMING. Uvod do biblické hermeneutiky: cesty k pochopent textu..., s. 82.
% LUZ. Theologische Hermeneutik des Neuen Testaments..., s. 149-163.
" OEMING. Uvod do biblické hermeneutiky: cesty k pochopenti textu..., s. 45.

2 Impulzy a cestu, ktord viedla k vzniku historicko-kritickej metddy v ramci protestantizmu, blizsie pozri
v BENKA, David. Luther, “sola scriptura“ a pismo - vtedy a dnes. In BATKA, Lubomir. PRIHRACKI, Pavel-
Andrei (eds.). Luther: véera - dnes. Bratislava: Univerzita Komenského v Bratislave, 2020.

% OEMING. Uvod do biblické hermeneutiky: cesty k pochopeni textu..., s. 46.
*OEMING. Uvod do biblické hermeneutiky: cesty k pochopeni textu..., s. 58.
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4.3 Pdvodny vyznam vyrazu ,,BoZi obraz“

Tieto tazkosti budem ilustrovat na nedavnych pokusoch o vymedzenie vyznam vyrazu ,,Bozi
obraz® v texte Starej zmluvy/Hebrejskej biblie. Kladiem si otazku, ktora je v niecom podobna
otazke, ktoru si kladu pravni filozofi, ked sa pytaju na povodny vyznamu vyrazu ,kruté
aneobvyklé tresty“ v istavnej interpretacii. Aky vyznam mali na mysli autori alebo redaktori
Knazského spisu Starej zmluvy/Hebrejskej biblie, v ktorom sa tento vyraz pouzil prvykrat?
Ked tato otazku rozviniem dalej, mozno sa pytat aj na dejiny recepcie tohto vyrazu. Lisia
sa tieto novsie interpretacie vyrazu ,Bozi obraz“ od jeho povodného vyznamu nejakym
zasadnym sposobom, takze celime zhruba rovnakej dileme, akti sme mali moznost vidiet
v pripade pravnej interpretacie vyrazu ,kruté a neobvyklé tresty“?

Odpovede na takto formulované otazky pontiknem na nasledujucich strankach. Kluc¢ovy
text, z ktorého budem vychadat, je tento:

»Boh povedal: Utvorme ¢loveka na svoj obraz, na svoju podobu. Nech ludia vladnu
nad morskymi rybami, nebeskym vtactvom, dobytkom, nad celou zemou a nad
vSetkymi plazmi, ¢o sa hybu po zemi. Boh stvoril ¢loveka na svoj obraz; na Bozi obraz
ho stvoril. Stvoril ich ako muza a Zenu“ (Gn 1, 26-27).*

4.4. Zakladné charakteristiky vyroku o stvoreni ¢loveka na Bozi obraz

Vyrok o stvoreni ¢loveka na Bozi obraz sa v Starej zmluve/Hebrejskej biblii nachadza len
v Knazskej pramennej vrstve (Priesterschrift [Knazsky spis] skratka P) Pentateuchu.” Napriek

% Skratky biblickych knih ako aj biblické citaty sa tu uvadzaju podla Biblia: Slovensky ekumenicky preklad, 4.
opravené vydanie. Banska Bystrica: Slovenska biblickad spolo¢nost, 2018.

% BENKA, David. Clovek ako Bozi obraz z pohladu Knihy Genezis: Biblicko-teologické poznamky k predstave
imago Dei v Starej zmluve/Hebrejskej biblii. In BELANJI BIELA, Adriana. NESTINA, Marek. Imago Dei ako
teologicky a filozoficky pojem. Bratislava: Univerzita Komenského v Bratislave, 2024, s. 3. [v tla¢i] Takmer celé
20. storocie hrala v biblistike rozhodujicu ulohu tzv. novsia hypotéza pramenov, na zaklade ktorej mozno
identifikovat v Pentateuchu celkom tri literarne ttvary (tzv. pramene ¢i dokumenty) - Jahvistu, Elohistu, a tzv.
Kiiazsky spis (Priesterschrift, skratky J, E a P), z ktorych st udajne utvorené texty knih Genezis aZz Numeri. K nim
sa neskor pripojil este stvrty literarny ttvar, ktory vsak tvori samostatny spis — kniha Deuteronomium, resp. texty
deuteronomistické (skratka D). Na zaklade tejto hypotézy sa zhruba do 80. rokov 20. storocia tvrdilo, ze jahvistické
texty vznikli v 10. stor. pr. Kr. v Judsku (Jeruzaleme), elohistické texty priblizne o storocie neskor v severnom
Izraeli a nasledne vznikol Knazsky spis ako dielo jeruzalemskej kiazskej elity vysidlenej do babylonského exilu
v 6. stor. pr. Kr. V poslednych desatrociach sa zacali spochybiovat niektoré predpoklady hypotézy pramenov,
pricom sa vyrazne pozmenil najmé predpoklad, ktory sa tykal obrazu skorsej doby kralovskej (10. stor. pr. Kr)
a predpoklad jednotného a celistvého modelu, ktory by vysvetlil literarny vznik a formovanie celého Pentateuchu.
St¢asné badanie pracuje skor s modelmi, ktoré vzdialene pripominaju niekdajsiu tzv. hypotézu fragmentov.
Vychadza sa v nich z predpokladu kratsich literarnych ttvarov, ktoré boli tradované ¢i uz v pisomnej alebo
ustnej forme a vzdjomne prepojené az v ramci vytvarania celkovej kompozicie Pentateuchu. Na tejto celkovej
redakénej a kompozi¢nej praci sa podla vicsinového konsenzu podielali najma knazské a deuteronomistické
kruhy, ktoré kratko po babylonskom exile, t. j. v dobe perzskej, vytvorili literdrno-kompozi¢ni podobu Tory,
pricom ako jej koncep¢ny zaklad pouzili Knazsky spis. Texty, ktoré nepatrili k tejto knazskej literarnej vrstve
(P), s spochybnené, ¢i uz z pohladu ich ,,autorstva, datovania alebo celkového historicko-kulturneho kontextu.
Problematickymi sa stdvaju najma pasaze ,tradi¢ne® pripisované jahvistickému prameriu (J), teda predovsetkym
tzv. druha sprava o stvoreni (Gn 2-3) a pribeh o Kainovi a Abelovi (Gn 4). V sucasnej literattre sa oznacuji len
deskriptivne ako non-P texty a o ich vztahu k P sa vedu spory. Bud sa pokladaju aj nadalej za starsie latky, ktoré
knazski redaktori len zapracovali, resp. pouzili v ramci svojej vlastnej kompozi¢nej prace, alebo sa pokladaju za
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tomu ide o vyrok, ktory ma za sebou bohaté dejiny interpretacie a recepcie. Systematicky
teolog Wilfried Harle tvrdi, Ze v ramci krestanskej tradicie sa pravom poklada za klucova
teologicku vypoved o cloveku.” Neprekvapuje preto, Ze ma enormny vplyv na ,,mnohé
oblasti teoldgie, osobitne treba spomenut dogmatiku, etiku ¢i teologicku antropologiu.“®
Tvrdenie, ze ¢lovek je stvoreny na Bozi obraz, je tvrdenim, ktoré nebolo vyslovené o zZiadnom
inom tvorovi. Odkazuje sa nim na skuto¢nost, ze ¢lovek sa nachadza voc¢i Bohu v urc¢itom
$pecifickom vztahu, ktory je vyjadreny pomocou dvoch ,,hebrejskych vyrazov x2p (,,selem*)
a TN (,,d‘'mut®) (grécky: ,eikwv® a ,opoiwpa® ; latinsky: ,,imago” a ,,similitudo®)“* Tieto
dva vyrazy sa od cias Ireneja z Lyonu (2. storocie n. 1.) zacali v ramci teologickej tradicie
spravidla obsahovo rozlisovat.'” Rozumie sa nimi na jednej strane (trvalé) ,,obdarovanie
¢loveka rozumom a volou a na druhej strane zhoda ¢loveka (stratend kvoli hriechom) s Bozou
volou v stave prvotnej dokonalosti (,,status integritatis“).“!! Lenze ,,toto rozliSenie nemozno
podlozit exegézou a dnes uz takmer nehra ziadnu tlohu.“'* Je sice — ako upozornuje Harle
— pravda, Ze ¥7D (selem) oznacuje skor sochu alebo sochu s obrazovym charakterom, kym
TN (d'mut) skor obraz v zmysle niecoho porovnatelného a podobného, nejde vsak o dve
nezavislé casti alebo prvky, ale skor o dve vzajomné priblizenia toho istého.'*® Inymi slovami,
spravidla sa tieto vyrazy chapu ako synonyma.'*

mladsiu reakciu na klu¢ové pasaze knazskych textov, presnejsie za neskorsie doplnenia ¢i korektury knazskej
antropologie a jej dorazov. Blizsie pozri PRUDKY, Martin. Genesis I: 1, 1-6,8. Cesky ekumenicky komentds
k Starému zdkonu. Praha: Centrum biblickych studii AV CR a UK v Praze, 2018, s. 45-50.

"HARLE, Wilfried. Dogmatik: Vierte Auflage. Berlin: de Gruyter, 2012, s. 445.
% BENKA. Clovek ako BoZi obraz z pohladu Knihy Genezis..., s. 2.

® HARLE. Dogmatik: Vierte Auflage..., s. 445. David Benka uvadza, Ze ,grécke (cixov)a latinské (imago), ako
i moderné preklady (napr. Bild, Abbild, Ebenbild, image, obraz) majii tendenciu podsivat Citatelovi dojem
dvojrozmerného obrdzku ako podobizne, &i abstraktného myslienkového ,obrazu‘. Obidve tieto predstavy st vak
v hebrejskom texte prinajmensom problematické.“ BENKA. Clovek ako BoZi obraz z pohladu Knihy Genezis...,
s. 17. Pozri tiez FISCHER, Georg. Genesis 1-11. Freiburg: Herder, 2018, s. 152.

1 NEUMANN-GORSOLKE, Ute. Gottebendildlichkeit (AT). WiBiLex: Das wissenschaftliche Bibellexikon
im Internet, uverejnené vo februdri 2017, citované dina 18.10.2023. Dostupné online na: https://www.
bibelwissenschaft.de/stichwort/19892/.

1" HARLE. Dogmatik: Vierte Auflage..., s. 445.
12 NEUMANN-GORSOLKE. Gottebendildlichkeit (AT)...; HARLE. Dogmatik: Vierte Auflage..., s. 445.
3 HARLE. Dogmatik: Vierte Auflage..., s. 445.

104 Bliz§ie k vyznamom vyrazov X7R (,selem®) a Tnin (,d'mut®) a k ich moznym vzdjomnym sémantickym
vztahom pozri BENKA. Clovek ako Bozi obraz z pohladu Knihy Genezis..., s. 17-19. K réznym interpretdciam
vyrazu ,BoZi obraz v Starej zmluve/ Hebrejskej biblii a jeho recepcii pozri heslo Image of God. In FUREY,
M. Constance et al. (eds.). Encyclopaedia of the Bible and Its Reception. Berlin: de Gruyter, 2016, s. 885-913.
Pozri tiez DUBOVSKY, Peter et al. Genezis. Komentdre k Starému zdkonu. I. Zvéizok. Trnava: Dobra kniha,
2008. Sucasnu slovensku diskusiu k interpretdcii vyrazu ,BoZzi obraz v Starej zmluve/Hebrejskej biblii pozri
napriklad v HROBON, Bohdan. A proposal for understanding Imago Dei as process of sanctification. Communio
Viatorum, 2014, ro¢. 56, ¢. 1, s. 3-22; JANCOVIC. Jozef. Imago Dei: An Exegetical and Theological Reappraisal.
ET-Studies: Journal of the European Society for Catholic Theology = Zeitschrift der Europdischen Gesellschaft
fiir Katholische Theologie = Journal de I'Association Européenne de Théologie Catholique, 2019, ro¢. 10, ¢. 2, s.
183-206; JANCOVIC. Jozef. Complementarity of Two Genesis Conceptions about Humans® Creation. In
PLASIENKOVA, Zlatica (ed.). The Image of Man and the Universe: Interdisciplinary Perspectives and Challenges.
Bratislava: Comenius University Bratislava, 2023, s. 49-87.
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5. Hladanie povodného vyznamu vyrazu ,,BoZi obraz*:
kontext Starej zmluvy/Hebrejskej biblie

Ked starozmluvnik Claus Westermann v 70. rokoch 20. storocia opisuje, aky je v jeho dobe
aktualny stav badania, tak v uvode svojho rozsiahleho prehladu dejin roznych interpretacii
vyroku o bohoobraznosti'® v Gn 1, 26-27 upozornuje na dve ndpadné skuto¢nosti:

~Vyrok, ze Boh stvoril ¢loveka na svoj obraz, vzbudzuje od ¢ias, ked sa dejiny
vykladu dostali do kontaktu s gréckym a modernym chapanim cloveka, vd¢si zaujem
nez pravdepodobne ktorakolvek ina pasaz v celom SZ. Literatira na tuto tému je
nevycerpatelna.
Podla Westermanna tato skuto¢nost sved¢i na jednej strane o koncentracii zaujmu
v teologickom diskurze o ¢loveku na otazku: Co je ¢lovek? Na druhej strane je zardzajuce,
ze po uvodnej kapitole knihy Genezis sa nikde v SZ tento vyrok neopakuje a nepodava sa
k nemu Ziadne vysvetlenie okrem toho, ktoré mozno ziskat z versov Gn 1, 26, nasl. Gn 5, 2
a jeho aplikdcie na vrazdu v Gn 9, 6,'” pripadne mozno hladat ozvenu tohto vyroku aj v Z
8.1% KedZe tento vyrok o ¢loveku stoji v SZ takmer osamoteny, musi byt v hre nejaky iny
zaujem, nez je ten, ktory je diktovany samotnym textom SZ. Podla Westermanna ho mozno
vysvetlit na zaklade duchovno-historickych predpokladov, ktoré sme zatial nepostrehli. To
ho privadza k druhej skuto¢nosti.

»[...] tento zaujem sa dlho prejavoval v oblasti cirkevnej nduky, od Ireneja az po Karla
Bartha, a diskutovalo sa o nom takmer vylucne v jej ramci. Odborna diskusia v oblasti
starozdkonného badania sa zacala az koncom 19. storocia; jej vplyv na teoldgiu ako
celok sa este neprejavil.“!*

Pritomkonsenzus, ktory sadosiahol vstarozakonnombadani, ze podla SZ sa ,bohoobraznost®
cloveka nestratila ,,padom®, ale je mu stale vlastna, ma dolezité dosledky aj pre iné oblasti.'”

15V tejto casti Studie sa na oznacenie koncepcie imago Dei v nadvéznosti na prace Igora Kissa pouziva nim
zauzivany pojem ,bohoobraznost“ - ,bohoobrazny® ,,I ked' v slovencine nejde o bezné slovo, jeho pouzivanie
je ndpomocné, obzvldst pri uvddzani citdtov nemecky hovoriacich a piSucich autorov. Tu spravidla tento termin
zodpovedd zauzivanému oznaceniu ,Gottebenbildlichkeit“.“ BENKA. Clovek ako Bozi obraz z pohladu Knihy
Genezis..., s. 2. Za usmernenie, rady a diskusiu v tomto smere dakujem Davidovi Benkovi.

1 WESTERMANN, Claus. Genesis: I. Teilband Genesis 1-11. Neukirchen, Vluyn : Neukirchener Verlag, 1974,
s. 204.

17 Martin Prudky nds nabada k opatrnosti pri odvodzovani dalekosiahlych zaverov z toho vyroku, nakolko sa
objavuje len v prvej kapitole Genezis a ,,na dvou jinych mistech v knize Genesis (5,2 a 9,6), kterd jsou ovsem na
tomto versi jednoznacne zalozena.“ PRUDKY. Genesis I: 1, 1-6,8. Cesk)ﬁ ekumenicky komentdt k Starému zdkonu...,
s. 119. K starozmluvnej antropologii blizsie pozri WOLFE, Walter Hans. Anthropologie des Alten Testaments.
Miinchen: Chr. Kaiser Verlag, 1974; JANOWSKI, Bernd. Anthropologie des Alten Testaments: Grundfragen -
Kontexte — Themenfelder. Tiibingen: Mohr Siebeck, 2019.

18 Bliz$ie pozri WESTERMANN. Genesis I-11..., s. 204.

1WWESTERMANN. Genesis 1-11..., s. 205.

10Blizsie pozri WESTERMANN. Genesis 1-11..., s. 205.
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Westermann vo svojom kritickom prehlade uvadza zhruba 7 predchadzajtcich interpretacii
(prinajmensom az do 70. rokov 20. storocia) vyroku o bohoobraznosti.'""! Nazdava sa, Ze sa
da najst jedna spolocna crta, ktora spaja tieto rdzne interpretacie tohto vyroku v Gn 1, 26-28.
Mnohi exegéti od cirkevnych otcov az po stcasnost vychadzaju z predpokladu, Ze text Gn
1, 26-28 obsahuje vypoved o ¢loveku. Lenze to je podla Westermanna chybny predpoklad.
Vyrok o bohoobraznosti ¢loveka z Gn 1, 26-28 nie je vypovedou o ¢loveku, ale vypovedou
o Bozom konani.

»Ak preskimame mnozstvo $tudii o Gn 1, 26-28, vynikne jedna spolo¢na crta:
véetci exegéti od cirkevnych otcov az po stcasnost vychadzaji z predpokladu, ze
text obsahuje vypoved o c¢loveku, a to, Ze ¢lovek je stvoreny na Bozi obraz, a teda je
bohoobrazny. Otazka sa teda v skutoc¢nosti a v podstate tyka bohoobraznosti ¢loveka:
¢o sa tym mysli, v ¢om spociva, ¢o znamena. [...] Nemozno v$ak pochybovat o tom, ze
text predstavuje konanie (Akt), nie bytie (Sein). [...] Text vsak nevypoveda o ¢loveku,
ale 0 Bozom konani.“!'?

Podla Westermanna sa tento vyrok ,v samotnej SZ zjavne nechdpal ako zakladné,
véeobecne platné tvrdenie o prirodzenosti cloveka.“!”* Ak by to tak bolo, spominal by sa
Castejsie a v roznych kontextoch. Nachdadza sa vsak len v jednom konkrétnom kontexte,
a sice v kontexte stvorenia. Stvorenie ¢loveka na Bozi obraz je preto z tohto dovodu mozné
zmysluplne interpretovat len na pozadi hovorenia o stvoreni ¢loveka.'*

Inymi slovami, nie je spravne, ak sa vyrok o bohoobraznosti z Gn 1, 26 nn interpretuje ako
ucenie o imago Dei v zmysle biblickej antropolégie. Cize ako nie¢o, ¢o by ndam ponukalo
obraz ¢loveka, ako ho chape SZ. Takyto pristup predpoklada, Ze sa tu hovori nieco o ¢loveku,
»C0 sa dd lahko vytrhnut z kontextu®'"® a potom v¢lenit do urcitého doktrindlneho systému.
Lenze tento interpretacny postup je nespravny. Druha moznost, ktort podla Westermanna
mame k dispozicii, je, ze pri jeho interpretacii budeme vychadzat z toho, ze nie je primarne
vyrokom o ¢loveku, ale vyrokom o stvoreni ¢loveka. To znamend, Ze to, ¢o sa nim mieni,
»musi vyplyvat z procesu stvorenia ako takého, nie z otazky, ako je tu ¢lovek opisany.“!'¢
Podla Westermanna otazka, ktort si musime v tej suvislosti polozit, je: aky bol zamer Boha
Stvoritela, ktory sa rozhodol stvorit cloveka na svoj obraz?'"”

V nadviznosti na takto formulovanu otdzku sa ukaze klti¢ovy metodologicky omyl, v ktorom
stale zotrvavaju interpreti tohto vyroku, a ktory tkvie v tom, Ze:

»Nikdy v doterajsej diskusii nebol urobeny pokus odvodit kritérid pre interpretaciu
1, 26n. z uzsieho kontextu, t. j. zo samotnej ¢asti Gn 1, 26-30. Skor sa vysvetlovalo:
tento uzky kontext nehovori ni¢ o vyzname bohoobraznosti; v texte sa predpoklada,

" Blizsie pozri WESTERMANN. Genesis 1-11..., s. 205-214.
"2WESTERMANN. Genesis 1-11..., s. 214.
IBWESTERMANN. Genesis 1-11..., s. 214.

4Blizsie pozri WESTERMANN. Genesis I-11..., s. 214.
ISWESTERMANN. Genesis 1-11...,s. 215.
HeWESTERMANN. Genesis 1-11..., s. 215.

"7 Pozri blizsie WESTERMANN. Genesis 1-11..., s. 215.
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ze posluchaci vedeli, o ¢o ide (tak napr. H. Gunkel). Tu musi nastapit formalno-
historicky pristup.“!*®
Co tvori uz$i kontext, ktory je relevantny pre interpretéciu danej vypovede? Westermann
tvrdi, Ze v doterajsej diskusii sa vazne neuvazovalo o moznosti, Ze Gn 1, 26-30 je povodne

samostatna cast.

»Je vak isté, ze stvorenie sveta a stvorenie ¢loveka pdvodne tvorili samostatnu tradiciu;
rozpravanie o stvoreni cloveka je starSie ako rozpravanie o stvoreni sveta a tvori
samostatny narativ, ktory sa k narativu o stvoreni sveta pripojil az v neskorej faze.“!

To by vSak znamenalo, ze motiv stvorenia cloveka na Bozi obraz patri do povodne
samostatného rozpravania o stvoreni cloveka, ktoré sa vo svojej sicasnej podobe tplne
pretavilo do rozpravania o stvoreni sveta. Interpretacia vyroku o bohoobraznosti sa opiera
vylu¢ne o Gn 1, 26-30. Podla Westermanna je veta'?® ,,Boh povedal: Utvorme ¢loveka [...]*
zaciatkom kedysi samostatného rozpravania, podobne ako aj v pripade babylonského mytu
o stvoreni Enuma Elis (tabulka VI, riadky 5-8; AOT 121):

»10, ¢o je v sucasnom kontexte stvorenia sveta zaciatkom diela, ktoré korunuje
stvorenie prostrednictvom slova, bolo kedysi narativnou vsuvkou: o stvoreni ¢loveka
sa rozpravalo tak, ze Boh ,sa rozhodol stvorit ¢loveka [...]. Toto rozhodnutie, ak
uvazujeme o stvoreni sveta nezavisle od neho, musi smerovat k ur¢itému zameru:
stvorenie ¢loveka musi mat potom zmysel nezavisly od stvorenia sveta.“!?!

Zatial ¢o v babylonskych textoch je tymto zdmerom to, aby slazili bohom, v Gn 1 Boh
stvoril ¢loveka, aby vladol ostatnym tvorom. Podla Westermanna v3ak toto urcenie ¢loveka
bolo pridané neskor, a to az vtedy, ked sa rozpravanie o stvoreni cloveka stalo sucastou
rozpravania o stvoreni sveta. V pribehu o stvoreni ¢loveka opisuje rozhodnutie Boha stvorit
nieco, ¢o k nemu stoji v ur¢itom vztahu. Tato interpretacia, ktord vychddza z ivah o dejinach
formy, napokon podporuje vyklad, ktory uz pred Westermannom zastaval napriklad Karl
Barth a dalsi.'

»Stvoritel stvoril stvorenie, ktoré mu zodpoveda, ku ktorému sa moze prihovorit,
a ktoré ho pocuje. Tento vyklad ziskava na vahe len preto, zZe otazka je polozena
inak. U to nie je jedna z mnohych moznych odpovedi na otdzku: Co je alebo z ¢oho
pozostdva bohoobraznost, ale odpoved4 na otazku: Co znamend toto blizsie urcenie
v sprave o stvoreni ¢loveka? Ide o bliz$ie urcenie stvoritelského konania, ktoré

"8 WESTERMANN. Genesis 1-11..., s. 215. Pozri bliz$ie GUNKEL, Hermann. Genesis. 8. Auflage. Géttingen:
Vandenhoeck & Ruprecht, 1969, s. 112.

IWESTERMANN. Genesis 1-11..., s. 216.

120 Westermann tvrdi, ze druhé dielo Siesteho dnia sa od predchadzajiceho lii osobitnou dizkou a novou
slavnostnou vsuvkou ,,Utvorme ¢loveka [...]“. Stvorenie ¢loveka bolo kedysi samostatnym rozpravanim o stvoren,
pricom az v neskor$om $tudiu bolo z hladiska dejin tradicie spojené s rozpravanim o stvoreni sveta. Povodna
nezavislost nielenze rezonuje v $trukture, ktord sa napadne odchyluje od predchadzajucich diel, ale ,,na prvy
pohlad je zardZajiice, Ze stvorenie cloveka nie je prezentované ako stvorenie prostrednictvom slova: v tom spociva
najsilnejsia odchylka od ostatnych diel.“ WESTERMANN. Genesis 1-11...,s. 198.

RIWESTERMANN. Genesis 1-11..., s. 216.
12Blizsie pozri WESTERMANN. Genesis I-11...,s. 217.
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znamena umoznenie diania medzi Bohom a ¢lovekom, ale nie o vlastnost ¢loveka
samotného.“'?

Podla Westermanna z takto interpretovaného versa Gn 1, 26f sa da odvodit jeden dolezity
teologicky dosledok. Ak sa bohoobraznost tyka bytia cloveka ako takého, a nie niecoho, ¢o
je v nom, ¢o moze byt k nemu pridané, tak sa vztahuje na vsetkych Iudi bez rozdielu. To, ze
Boh stvoril vsetkych Iudi na Bozi obraz, ,,aby mu zodpovedali [...]

»[...] plati nad ramec vsetkych rozdielov medzi ludmi; plati to aj nad ramec rozdielov
medzi naboZenstvami, vierami alebo nevierami. Kazdy ¢lovek v kazdom nébozenstve
a v kazdej oblasti, kde sa uz ndbozenstva neuznavaju, je stvoreny na Bozi obraz.“!**

Bohoobraznost nie je vlastnost, ktord je pridana k ¢loveku alebo by sa nachadzala v ¢loveku.
Clovek je stvoreny tak, Ze jeho existencia ako ¢loveka je konstituovana tym, Ze je stvoreny
na Bozi obraz. Takze je zrejmé, Ze sa da uplatnit na vietkych Iudi bez rozdielu ndbozenstiev,
dokonca aj na ateistov. Kazdy clovek je naprotivok Boha.

Westermannova interpretacia ver$a Gn 1, 26nn vychadza teda z predpokladu, Ze tento
text opisuje Bozie konanie, a nie prirodzenost ¢loveka, ¢o je podla neho jeden z dévodov,
preco ho zvysok Starého zakona prakticky ignoruje. Patri len do tohto svojho pévodného
kontextu, rozpravania o stvoreni, a nie do dalsich $pekulacii o ludskej prirodzenosti. Podla
Westermannovho ndzoru sa vsetky tie patristické a stredoveké interpretdcie, ktoré z tohto
textu robia zdklad pre teologické idey o presnom sposobe, akym je Bozi obraz pritomny
v Iudskej bytosti, minajui uc¢inkom, pretoze do Pisma vnasaju metafyzické predsudky, ktoré
tam nemaju miesto. To ho vedie k podpore barthovskej interpretacie, ze ,,Stvoritel stvoril
stvorenie, ktoré mu zodpoveda, ku ktorému moze hovorit a ktoré ho pocuje“>*, bez implikacie
pre filozoficka antropoldgiu. Z Westermannovej interpretacie versa Gn 1, 26nn sa da teda
odvodit len nanajvy$ urcity typ univerzalizmu, ktory je zalozeny na vztahu Boha a ¢loveka.
Ide o pomerne abstraktné a chudobné vymedzenie, ktoré je prili§ zavislé od vymedzenia
Bartha, o ktorom budem hovorit nizsie.

Druha velmi vplyvna interpretacia terminu imago Dei, ktora sa z hladiska politickej a pravnej
filozofie javi ako slubnejsia, je td, Ze pochadza z blizkovychodnej kralovskej ideologie:
kral je ,obrazom“ boha v zmysle bozieho zastupcu alebo reprezentanta na zemi. Takuto
interpretaciu ponuka napriklad stcasny starozmluvnik Bernd Janowski, ktory rovnako ako
Westermann zacina svoju analyzu konstatovanim, Ze vyrok, ze ,clovek bol stvoreny ako
»obraz Bozi“ a bol uréeny na to, aby vladol nad zvieratami (Gn 1, 26 anasl;; 5, 1 a 9, 6P¢*), ma
od starovekého krestanstva zasadny vyznam®.'*® Uz od ¢ias Ireneja z Lyonu (2. storocie n. 1.)
sa interpretuje a Spekulativne rozvija pomocou rozliSovania dvoch vyrazov eikwv a opoiwoig
alebo imago a similitudo, ,,pricom vyrok o bohoobraznosti bol vzdy jednym zo zakladnych
principov teologickej antropoldgie.“’” Tradi¢ne sa poklada za ,rozhodujuci teologicky

IZWESTERMANN. Genesis 1-11...,s. 217.
RAWESTERMANN. Genesis 1-11..., s. 218.
1ZWESTERMANN. Genesis 1-11...,s. 217.

2TJANOWSKI, Bernd. Die lebendige Statue Gottes. In JANOWSKI, Bernd (ed.). Die Welt als Schopfung. Beitrdige
zur Theologie des Alten Testaments 4. Neukirchen, Vluyn: Neukirchener Verlag, 2008, s. 142.

ZTJANOWSKI, Die lebendige Statue Gottes..., s. 142.
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vyrok o ¢loveku, ktory ho na jednej strane odlisuje od vsetkych ostatnych stvoreni, ale na
druhej strane ho aj spaja so vsetkymi ostatnymi stvoreniami.“'?®

»Velky vyznam tohto teologumenona na jednej strane a neustala kritika dejin jeho
vplyvu na strane druhej vSak vyvolavaju otazku jeho povodného vyznamu. Treba
vychadzat z vykladu locus classicus Gn 1, 26-28 [...] a jeho kontextu, teda zo spravy
o stvoreni v Knazskom spise (Gn 1, 1-2, 4a).“'*

Tymto vychodiskom sa Janowski explicitne hlasi k Westermannovmu metodologickému
pristupu pre interpretdciu vyroku o imago Dei.'*® Janowski vSak dospieva k pomerne
odli$nym zaverom."!

Podla Janowskeho sa da na zaklade sémanticko-syntaktickej analyzy vyroku o bohoobraznosti
a jeho bezprostredného textového kontextu uvazovat o dvoch smeroch vztahov. Konkrétne,
jeden smer sa tyka pohladu od Boha k ¢loveku a druhy sa tyka pohladu od ¢loveka smerom
k bytostiam pod nim. ,Vers 26af.b tak spaja navzajom tri roviny:

- Stvorenie ¢loveka (v. 27b: ,,muzského pohlavia a Zenského pohlavia“) Bohom;
- Jeho uréenie na ,,Bozi obraz/Boziu sochu®;

- Jeho poverenie k panovaniu nad vodnymi, lietajucimi a pozemskymi
zvieratami.“'?

Clovek ako ,Bozi obraz/Bozia socha“ je tak charakterizovany prostrednictvom dvoch
vztahov: vztah k Bohu a vztah ku svetu. Vyrok o obraze sa nachadza uprostred medzi
vyrokom o stvoreni a vyrokom o panovani. Z toho Janowski odvodzuje zéver, ze ,vyrok
o panovani je tzko spojeny s vyrokom o stvoreni ¢loveka ako ,Bozieho obrazu/Bozej
sochy““** Na zaklade toho dalej usudzuje, Ze ak chceme ziskat pohlad na ¢loveka, ako ho
vidi Knazsky spis, musime vziat do ivahy najmé vztah medzi vyrokom o bohoobraznosti
a vyrokom o panovani. Tymto sposobom sa Janowskeho vyklad zasadnym spdsobom
odlisuje od interpretacie, ktort sme videli u Westermanna, ktory tento vztah ignoruje.

Janowski opiera svoje zavery o nedavno uskuto¢neny vyskum terminu X7p (selem), v ramci
ktorého sa tento termin interpretuje ako ,socha, okruhla plastika®, resp. reliéf/stéla v reliéfe,
mensia alebo vacsia okruhla plastika. Klucovy je fakt, ze pri takychto ,sochach® je menej
dolezity moment presnej reprodukcie zobrazovanej skuto¢nosti, ale rozhodujuca je mocenska
reprezentacia zobrazovaného. V socharskom diele, ktoré je oznacené terminom x7p (selem),
je zobrazovany objekt mocensky pritomny, ide o jeho ,reprezentativne zobrazenie® alebo

ZTANOWSKI. Die lebendige Statue Gottes..., s. 142.
2JANOWSKI. Die lebendige Statue Gottes..., s. 143.

13%0To znamena, ze mame odvodit kritérid pre interpretaciu bohoobraznosti (der Gottebenbildlichkeit) zo samotnej
Gn 1, 26-31 a z roznych &asti Kitazského spisu o pradejinach (Urgeschichte).

BITANOWSKI. Die lebendige Statue Gottes..., s. 144. Inymi slovami ide o rozhodnutie odvodit kritéria pre
interpretaciu vyrokov o imago Dei zo samotného odseku Gn 1, 26n a z jeho bezprostredného kontextu, a nie
z dejin krestanskej teoldgie. Blizsie pozri JANOWSKI. Die lebendige Statue Gottes..., s. 153.

2JANOWSKI. Die lebendige Statue Gottes..., s. 145.
BTANOWSKI. Die lebendige Statue Gottes..., s. 146.
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»reprezentativny obraz® Janowski sa nazdava, Ze takéto chapanie je treba uplatnit aj pri
interpretacii vyrokov o imago Dei."**

Okrem iného to znamena, Ze termin ,,¢lovek® je vymedzeny pomocou terminu XD (selem)
nasledovne: ¢lovek je zivym ,,Bozim obrazom/Bozou sochou® a je stvoreny na to, aby ,,vladol*
nad zvieratami/Zzivo¢ichmi. Clovek nie je Bozim obrazom na zéklade nejakej vlastnosti, ktora
by ho opravnovala panovat nad zvieratami, ale je Bozim obrazom do tej miery, do akej je
opravneny vladnut nad zvieratami. To poukazuje na dvojita zodpovednost bohoobrazného
¢loveka, voci svojmu Stvoritelovi (odkaz na Boha), ako aj voc¢i stvoreniu (odkaz na svet).'*

Janowski svoje zavery opiera predovSetkym o skimania, ktoré sa uskutocnili v oblasti
blizkovychodnych §tadii.’** V starovekom blizkovychodnom prostredi Izraela sa kral
oznacoval ako ,,Bozi obraz®. Napriklad v Egypte je vyrok o bohoobraznosti neoddelitelnou
sucastou kralovskej ideologie,””” pricom klucovy je fakt, ze
»obraz® (krala) nie je podobiznou (Abbild) predstavujucou podobu (Gestalt)
(bozstva), ale telom, ktoré dava bozstvu telesnt podobu (leibliche Gestalt ). Ako zivy
»Bozi obraz* sa teda kral javi ako reprezentant (Reprdisentant) bozstva na zemi.“'*®
V Egypte sa v ramci kralovskej ideoldgie vyclenili dve skupiny terminov pre obrazy: 1.
terminy pre bohoobraznost (Gottebenbildlichkeitstermini) (twt.w, hn.ti, Szp a sSm.w); 2.
terminy pre bohopodobnost (Gottihnlichkeitstermini) (znn, mi.ti, resp. mi.tt a ti.t).

»Kym prva skupina opisuje krala ako konkrétny obraz (slne¢ného) Boha, druha
skupina ho charakterizuje ako podobného (slnecnému) Bohu v podstate alebo
v konani. Definicia podobnosti, ktora suvisi predovsetkym s vykonom turadu, sa
vztahuje aj na sukromné osoby (iradnikov, knazov) alebo na Iudi ako celok. Rozne
oznacenia pre ,,obraz“ (skupina 1) [...] ho nerozlisuju podla vzhladu, ale podla funkcie.
V sulade s tym je vnimand aj funkcia krala a takto legitimizovana vlada je vnimana
pozitivne.“!*

Zatial ¢o sumerské ndbozenstvo nepoznd koncepciu bohoobraznosti, naopak je niekolkokrat
dolozena v akkadskych textoch, ktoré podporujt nazor, ze kral — v niektorych pripadoch aj
vzyvajuci kinaz - bol ,,obrazom, podobou®, ,,sochou, postavou® alebo ,,tienom" boha.'*

Na zéklade uvedeného sa mozno nazdavat, Ze v pripade starovekého Izraela islo o tzv.
»demokratizaciu” ¢i dokonca o popretie tychto kralovskych ideoldgii. Janowski viak tento
nazor nezdiela:

B4JANOWSKI. Die lebendige Statue Gottes..., s. 147.
STANOWSKI. Die lebendige Statue Gottes..., s. 196, 156.

1% Bliz8ie pozri napr. OCKINGA. Boyo. Die Gottebenbildlichkeit im alten Agypten und im Alten Testament.
Bamberg: Harrasowitz, 1984.

197 Blizie pozri OCKINGA. Die Gottebenbildlichkeit im alten Agypten und im Alten Testament..., s. 127-130.
BSTANOWSKI. Die lebendige Statue Gottes..., s. 147.

¥TANOWSKI. Die lebendige Statue Gottes..., s. 147-148.

' TANOWSKI. Die lebendige Statue Gottes..., s. 149.
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»Napriek otvorenym otazkam o ceste tradicie starozakonna koncepcia imago Dei
pravdepodobne pochadza zo starovekej blizkovychodnej kralovskej ideologie. Sotva
vsak ide o vysledok vnutroizraelskej ,demokratizacie® obrazu krala, ale skor - po
zaniku Judského kralovstva — o vysledok univerzalizacie koncepcie vladnutia, do
ktorej knazské spisy zrejme zamerne zakomponovali kralovské ideologické metafory
(»rojalizacia® obrazu cloveka (,,Royalisierung® des Menschenbildes) porov. 7 8, 6n.).
Ako uvidime, kralovské ideologické ¢rty mozno v Gn 1, 26-28 rozoznat aj na inych
miestach a suvisia predovsetkym s vyrokom o panstve.“!*!

Ked Janowski polemizuje s nazorom o vnutroizraelskej ,demokratizacii“ obrazu kréla,
odkazuje na stat Klausa Kocha Imago Dei - Die Wiirde des Menschen im biblischen Text,'**
ktory si rovnako ako Janowski v§ima skutocnost, Ze v ramci starozmluvného badania sa pri
interpretacii kapitol o stvoreni exegéza v poslednom polstoro¢i vyrazne posunula smerom
od zapadnych k starovekym blizkovychodnym interpreta¢nym schémam.'** Koch poukazuje
na skuto¢nost, Ze

»[..] aZz do polovice 20. storocia autoritativne komentare bud pokladali tedriu
bohoobraznosti ludskej existencie za Cisto metaforicky odkaz na dusevné schopnosti,
ktoré su jedine¢né pre cloveka, alebo, vychddzajic z tplne naivno-primitivheho
sposobu myslenia ne-gréckej antiky, za dosledok antropomorfného nazoru, podla
ktorého je Boh vytvoreny podla obrazu ¢loveka.“!**

Oba nazory su vsak — podla neho - odvodené zo zapadného sposobu myslenia a protirecia im
vysledky modernej archeoldgie. Znovuobjavené staroveké orientalne kultury, ich literatara
a ikonografia otvaraju nové perspektivy, ako interpretovat kapitoly o stvoreni. Tieto nové
interpretacie sa svojim obsahom c¢oraz viac vzdaluju od na zédpade bezne prijimanych
pravd a predstavuju tak podnetnu alternativu k modernému chapaniu existencie a sveta.
Ked chceme tieto nové interpretacie uchopit, musime poznat staroveké orientalne pozadie
Knazského spisu.'*

Koch si preto kladie otazku, ¢o sa povodne presne myslelo tvrdenim z versov G 1, 26-27,
ze Cloveka treba chépat ako obraz Boha. Konstatuje — uz spomenuty fakt —, Ze hebrejsky
vyraz X7D (selem), ktory sa tu vyskytuje a tradi¢ne sa prekladd pomocou vyrazu ,obraz*
(Bild), nie je v Gn 1, 26-27 nijako bliz$ie vymedzeny. Najlepsi sposob, ako mu porozumiet,
je vSak ten, ze sa bude dany vers interpretovat na pozadi chapania a pouzivania terminov
pre obrazy, ktoré sa bezne objavuju na starovekom Blizkom vychode. Koch pripomina,
ze takmer homonymny akkadsky vyraz ,salmu® sa v oblasti Babylonu pouzival spravidla
v dvoch réznych kontextoch.'*

V prvom kontexte sa vztahuje nielen na sochy bohov, ale aj na sochy kralov.

"ITANOWSKI. Die lebendige Statue Gottes..., s. 150-151.

"2KOCH, Klaus. Imago Dei - Die Wiirde des Menschen im biblischen Text. Géttingen: Vandenhoeck & Ruprecht,
2000.

3 Blizsie pozri KOCH. Imago Dei — Die Wiirde des Menschen im biblischen Text..., s. 13.
144 KOCH, Imago Dei — Die Wiirde des Menschen im biblischen Text..., s. 13-14.

145 Blizsie pozri KOCH. Imago Dei — Die Wiirde des Menschen im biblischen Text..., s. 14.
¢ Blizsie pozri KOCH. Imago Dei - Die Wiirde des Menschen im biblischen Text..., s. 17.
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»Panovnik umiestiiuje svoje sochy podla planu v mestach, chramoch a na hraniciach
svojej rise. Nepostavili ich vda¢ni poddani, ani nechct byt len oslavnymi pomnikmi,
ale predstavuju nepritomného panovnika ako ,obraz mojej kralovskej vlady” (salam
scharrutija), ziaria siloujeho mociaautority na poddanych a tymich nutiak poslusnosti.“*”

Je zrejmé, Ze obraz panovnika nemusi mat charakter presnej podobizne, akéhosi verného
portrétu jeho fyzickej podoby, ale ovela dolezitejsie si z pohladu kralovskej moci pre
staroveky Blizky vychod gesta zobrazovaného, kralovské insignie a doplnky ako zbrane,
zezld, $perky, trén a podobne.
Druhy kontext, v ktorom sa v mezopotamskej oblasti v ¢ase vyhnanstva Izraelcov pouzival
tento vyraz, suvisi s tym, Ze ked vladnuci kral vztyc¢il svoj kamenny obraz ako zaruku svojej
pritomnosti na panstve, tak sa od novoasyrskych cias zacali objavovat zmienky o tom, Ze
panovnik sam je zivy obraz krala bohov.'*®
Je dost mozné, ze si Asyrc¢ania tento novy motiv pozicali z Egypta. V udoli Nilu sa totizto
o tisic rokov skdr, od druhého medziobdobia, faraén povazoval za obraz boha slnka. Koch
upozornuje na to, ze
»[...] je priznacné, ze hoci si judski krali v predexilovych ¢asoch osvojili predikat
Bozieho Syna z Egypta, vyhybali sa s nim spojenému titulu ,,kultovy obraz/podoba
(Amona, resp. Boha)“ pravdepodobne preto, ze by panovnika prili§ priblizoval
k mocnému Bohu Jahvemu. Takato zdbrana zrejme odpada, ked sa poexilovy Izraeliti
uz nezaoberaju jednym vynimo¢nym vladcom, ale ludskou spolo¢nostou ako
celkom.“!*

Koch sa nazdava, Ze pri tomto prenose doslo zjavne k spojeniu dvoch obrazovych koncepcii,
ktoré mali svoje miesto v starovekej orientalnej kralovskej ideologii, ale ,,ktoré, pokial je to
mozné zistit z pramenov, spolu priamo takmer nesuviseli. Obe su vSak odvodené z predstavy,
ktora je modernému chdpaniu obrazov cudzia.“"** Podla nej obraz nie je len znakom, ktory
ma pomoct fudskej pamiti vybavit si predlohu, ale ma taky vztah k zobrazenej osobe, ktory
obraz naplha akymsi fluidom z predlohy, takmer by sa dalo povedat, Ze z neho vyzaruje
akasi tajomnd moc."”' Na zaklade toho by sa mohlo az zdat, zZe vyrok v Gn 1, 26-27 vyznieva
ako oslava ludského druhu, ako jedinej viditelnej podoby bozskej bytosti na zemi. Lenze
toto mal autor knazského spisu spravy len sotva na mysli. Slava (kabod) je v knazskom spise
vyhradena vylu¢ne pre bozska sféru. ,Napriek tomu nemozno popriet, Ze kazdému, kto nosi
ludsku tvar, sa prizndva dostojnost urcitej osobitnej reprezentacie Boha.“'>

Tento pohlad na kazda Iudsku bytost ako viditelna reprezenticiu Boha usti — podla Kocha

- do rovnostdrskej antropologie (egalitire Anthropologie ), ktora v tejto podobe ,nikdy
predtym v dejinach [udstva neexistovala a na starovekom Blizkom vychode trvalo dlho, kym

" KOCH. Imago Dei - Die Wiirde des Menschen im biblischen Text..., s. 17.
8 KOCH. Imago Dei - Die Wiirde des Menschen im biblischen Text..., s. 19.
KOCH. Imago Dei - Die Wiirde des Menschen im biblischen Text..., s. 20.
10KOCH. Imago Dei — Die Wiirde des Menschen im biblischen Text..., s. 20.
51 Pozri bliz§ie KOCH. Imago Dei — Die Wiirde des Menschen im biblischen Text..., s. 20.
2 KOCH. Imago Dei - Die Wiirde des Menschen im biblischen Text..., s. 21.
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sa 0 niecom podobnom zacalo uvazovat nezavisle od biblického zdroja. Bolo to mozné len
v tieni vznikajuceho monoteizmu.“** Takze tym, Ze sa preniesli obe

»obrazové metafory vztahujuce sanakrala[...] na obycajného ¢loveka, nakazdého muza
a zenu, nadobuda chdpanie [udskej spolo¢nosti Crty, ktoré su, ak nie anarchistické, tak
aspon kritické voci nadvlade. Nadvlada Tudi nad ludmi, ¢i uz politickd alebo kultova,
nepredstavuje zakladnu antropologicku zlozku.“**

Koch sa nazdava, ze v polyteistickych nabozenstvach vtedajsej Mezopotamie hierarchicka
struktira bohov od zaciatku predpokladala osobitné postavenie kralov a tomu
zodpovedajicu Struktiru ludskej spolo¢nosti na zemi, ¢im bolo znemoznené uvazovanie
o politicko-socidlnej rovnosti véetkych Tudi. Naopak, knazska biblicka koncepcia tym, ze
takéto rozliSovanie explicitne odmieta, vykazuje mnohé znaky egalitarizmu. Presnejsie,
hoci takato egalitarska tendencia bola pravdepodobne vlastna nabozenstvu Izraela od
zaciatku, pri¢om ju zrejme pripravila najma predchadzajtca desakralizacia izraelsko-judskej
kralovskej ideologie v dosledku klasickej profétie, az Knazsky spis
»uskutocnuje, mozno s odvolanim sa na starsiu jeruzalemsku koncepciu (pozri Zalm 8),
zasadnu demokratizdciu (Demokratisierung) — podla terminu pouzivaného religionistami
- ideologie kralovskej hodnosti tym, Ze umoznuje Bohu udelit kralovski hodnost
kazdému cloveku. Suvisi to aj s anti-rojalistickym postojom Knazského spisu, ktory na
rozdiel od ,,mesiasskych® o¢akavani v profetickych spisoch nepredpoklada pomazaného
ako vladcu, a to ani pre vlastny fud.“**

Podla Kocha sa vyznam tejto koncepcie naplno ukaze na pozadi monoteistickej tendencie
perzskych kralov, ktora vznikla zrejme v dosledku Zarathustrovho ucenia. Hoci aj tu doraz
na jedného velkého Boha vedie k myslienke rovnosti véetkych Iudi, ,panovnikovi je v§ak
vyslovne priznané osobitné ontologické postavenie.“!*® Zda sa teda, ze zaradit panovnika
ako jedného z mnohych rovnakého druhu je pre vic¢sinu antickych kultir takmer nemozné.

»V tomto ohlade je v starovekom Izraeli zrejmd podobna revolu¢na tendencia ako
v gréckych ,demokraciach tej doby. U vyhnanych Izraelitov je to vSak spdsobené
nabozenskym impulzom: ak neexistuje zakladna hierarchicka gradacia v bozskom
svete, potom neexistuje ani v fudskom ekvivalente. Monoteizmus je podmienkou
monantropizmu (Mon-anthropismus). Dokonca aj Deklaracia nezavislosti Spojenych
statovamerickych zroku 1776 saodvolavanatento zéklad: ,,Za samozrejmé povazujeme
tieto pravdy: Ze vSetci ludia st stvoreni ako rovni, Ze st obdareni Stvoritelom urcitymi
neodnatelnymi pravami.“'*’

Tato Kochova interpretacia vyzera pomerne slubne. Zda sa totizto, ze by mohla azda sluzit
aj ako urcité teologické zdovodnenie Iudskych prav, resp. obcianskych a politickych prav.
Dokonca by mohla rovnako tvorit aj zdklad politickej rovnosti, ktora je charakteristicka
pre zapadné demokracie. Lenze k urcitej opatrnosti v tomto ohlade by nas mala nabadat

¥ KOCH. Imago Dei - Die Wiirde des Menschen im biblischen Text..., s. 22.
13*KOCH. Imago Dei - Die Wiirde des Menschen im biblischen Text..., s. 22.
1 KOCH. Imago Dei - Die Wiirde des Menschen im biblischen Text..., s. 23.
1 KOCH. Imago Dei - Die Wiirde des Menschen im biblischen Text..., s. 24.
¥ KOCH. Imago Dei - Die Wiirde des Menschen im biblischen Text..., s. 24.

108



Ratio Publica, no. 2/2023, vol. I1l.

skuto¢nost, ze v starozmluvnom badani existuje voci nej urcity skepticizmus, ktory sme
mohli vidiet vyjadreny uz u Janowskeho.

Napriklad do polemiky s Kochovou interpretaciou Bozieho obrazu ako demokratizaciou
kralovskych blizkovychodnych koncepcii sa zapojil aj dalsi sucasny starozmluvnik Jan
Christian Gertz vo svojom komentari ku Gn 1, 26-27, ktory patri k jej kritikom.

Gertz samozrejme nespochybnuje skutocnost, ze pozadie a bezprostredny historicky kontext
tvoria najma kralovské ideoldgie starovekého Blizkeho vychodu. Takisto si v§ima fakt, Ze
najznamejsia koncepcia, ze kral je obrazom, a tym aj reprezentantom najvyssieho Boha na
zemi, sa objavuje najskor v Egypte v textoch 18. a 19. dynastie (cca 1550-1190 pred n. L.).
Uvadza, Ze v dobe napisania Knazského spisu

»perzsky kral Darius (549-486 pred n. L), ktory vladol takmer celému Zidovstvu vo
vlasti a v diaspdre, prevzal egyptsku koncepciu a integroval ju do achaimenidskej
kralovskej ideologie, aby ospravedlnil svoj narok na univerzalnu vladu.“'**

Hoci sa predstava krala ako obrazu najvyssieho Boha sporadicky vyskytuje od 13. storocia
pred n. l. aj v Mezopotamii a v novoasyrskych textoch, bez ohladu na tieto rozne ¢asové,
regionalne a kultirne rozdiely vSetky tieto texty spdja intencia legitimizovat nim kralovsku
formu vlddy. Cim sa zéroven takejto forme vlddy zosobnenej v krélovi ,,pripisuje dostojnost
zastupného konania v mene bozstva.“!* Podla Gertza je zrejma historicka zavislost koncepcie
bohoobraznosti ¢loveka Knazského spisu ,,0d koncepcie bohoobraznosti kralov a na jej
zaklade zdovodnenej vlady.“'*° Zakladny rozdiel je pritom neprehliadnutelny:

»10, ¢o bolo spravidla vyhradené kralovi, Knazsky spis zasadzuje do prehistorického
kontextu a roz$iruje na vsetkych ludi. V tejto suvislosti sa s oblubou hovori
o demokratizacii (Demokratisierung) monarchistickej koncepcie. Napriek spravnej
poznamke, Ze transformdcia vypovede o bohoobraznosti predpoklada koniec
Davidovej dynastie, je tato charakteristika anachronizmom, ktory sa mina s intenciou
textu.“'%!

Na zdévodnenie odmietnutia myslienky demokratizacie monarchistickej koncepcie pouziva
dva argumenty. Na jednej strane tvrdi, Ze v Knazskom spise sa nenachadzajui ziadne dokazy
o tom, Ze treba z principu ,,odmietnut monarchiu ako formu vlady“'** Na druhej strane
tvrdi:

»Ani v sidobej (attickej) demokracii sa nepodielali na vladnuti vSetci ludia, Zeny aj
muzi, ale len muzski plnopravni obcania, zatial ¢o Knazsky spis so zretelom na vyrok
o bohoobraznosti takéto diferencovanie explicitne vylucuje.“'**

138 GERTZ, Jan Christian. Das erste Buch Mose (Genesis): Die Urgeschichte Gn 1-11. Gottingen: Vandenhoeck &
Ruprecht, 2018, s. 65.

159 GERTZ. Das erste Buch Mose..., s. 65.
160 GERTZ. Das erste Buch Mose..., s. 66.
161 GERTZ. Das erste Buch Mose..., s. 66.
162 GERTZ. Das erste Buch Mose..., s. 66.
163 GERTZ. Das erste Buch Mose..., s. 66-67.
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Cielom Knazského spisu nie je, aby prostrednictvom svojho vyroku o bohoobraznosti
¢loveka ponukol argumentacny ramec na zdévodnenie ,,nahradenia ideologickych zakladov
monarchie skrze jej demokratizaciu.“'** Gertz nachadza ciel Knazského spisu v tom, ze

»Iransformovanie koncepcie krdla ako sochy bozstva do bohoobraznosti ¢loveka
znamena skor integraciu kralovskej ideolégie do antropoldgie, a preto ho mozno
vhodne charakterizovat ako ,rojalizaciu® obrazu cloveka (,,Royalisierung” des
Menschenbildes).“'%

Lenze aj ked odmietneme nazor, Ze vyrok o bohoobraznosti sleduje priamo politické ciele,
neznamena to, ze tento vyrok nemozno pouzit pri zdoévodnovani politickych a ob¢ianskych
prav. Naopak, Gertz sa nazdava, ze v principe neexistuje ni¢, ¢o by mohlo tomu branit.

»10, ze koncepcia kralovského ¢loveka (koniglichen Menschen) moze slizit ako biblicky
zaklad pre teologicku poziadavku politickych a obcianskych prav, ktoré prislichaja
kazdému ¢loveku bez ohladu na p6vod, pohlavie a socidlne postavenie, je samozrejme
nesporné.“'%

Takto interpretovana koncepcia bohoobrazného cloveka zahfna aj poznanie, Ze Ziadny
clovek nepotrebuje ,,kralovského“ sprostredkovatela vo vztahu k Stvoritelovi. Lenze netreba
zabudat na to, Ze z pohladu Gertzovej interpretacie Bozieho obrazu ide najma o ,,funkciu
¢loveka ako Bozieho mandatara a o vykonavanie jeho vlady nad zvyskom prirody (v. 26b.,
28), ¢o je prostrednictvom jeho bohoobraznosti umoznené a legitimizované.“'*” Toto je tym
hlavnym, ¢o tvori klucovu ¢ast vyrokov o bohoobraznosti.

Druha velmi vplyvna interpretacia terminu imago Dei nam na jednej strane ukdzala,
7e ver$ Gn 1, 26-27 mozno vnimat ako odvaznu demokratizaciu, ba dokonca popretie
blizkovychodnej kralovskej ideoldgie a na druhej strane, podla tejto transformacie nie su
ludské bytosti otrokmi ako v babylonskom myte o stvoreni, ale slobodné osoby, ktoré sa
zodpovedaju Bohu. Lenze k urcitej opatrnosti vyvodzovat z tychto zisteni dalekosiahle
politické dosledky nas nuti urcitd skepsa, ktora panuje v tabore starozmluvnikov, pokial ide
o termin demokratizdcie, resp. prirovnavaniu tohto procesu k dianiu v Aténach. Argumenty,
ktoré boli predstavené v suvislosti s terminom ,rojalizacia“ obrazu ¢loveka pokladam za
pomerne presvedcivé.

Autori, ktorych sme predstavili v diskusii o pévodnom vyzname vyrazu ,imago Dei”
pouzivali historicko-kriticki metédu. Nazdavam sa, ze ani jednému z nich sa nepodarilo
zrekonstruovat akukolvek subjektivnu intenciu autorov. Dovodom je zaiste aj skuto¢nost,
ze konkrétnych autorov nepozname a zrejme ani poznat nebudeme. Na druhej strane
je zrejmé, Ze poznat mozeme prostredie, z ktorého pochadzali, jazykové konvencie,
a teda priblizny slovnik, pomocou ktorych formulovali svoje nazory a blizkovychodné
zdroje, z ktorych cerpali vychodiska pre tieto nazory. To znamena, ze vieme Ciastocne
zrekonstruovat historicky a jazykovy kontext, v ktorom mohli vyjadrovat svoje zamery.
Z tohto pohladu je zmysluplné sa pytat a zistovat, aky vyznam mali na mysli autori alebo

164 GERTZ. Das erste Buch Mose..., s. 67.
165 GERTZ. Das erste Buch Mose..., s. 67.
166 GERTZ. Das erste Buch Mose..., s. 67.
17 GERTZ. Das erste Buch Mose..., s. 67.
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redaktori Knazského spisu Starej zmluvy/Hebrejskej biblie, v ktorom sa tento termin pouzil
prvykrat. Inymi slovami, mézeme usudzovat na tvrdeny obsah, ktory by rozumny posluchac
s tplnou znalostou kontextového pozadia re¢i pochopil ako obsah, ktory hovorca zamyslal
sprostredkovat, vzhladom na to, ¢o hovorca vyjadril, na relevantné kontextové znalosti a na
relevantné konverzacné normy.'®® D4 sa teda prijat predpoklad, Ze tvrdeny obsah vypovede
0 Bozom obraze je uréeny tym, ¢o by rozumny poslucha¢, ktory pozna prislusné konverza¢né
pozadie a kontext, odvodil o intenciach hovorcu/hovorcov zo slov alebo viet vyslovenych
v danom kontexte. Za rozumného posluchaca v kontexte interpretacie Knazského spisu
treba pokladat primerane informovaného posluchaca, ktory zil v obdobi jeho pisania a bol
dobre informovany o nabozenskej praxi a mnohych aspektoch pouzitého nabozenského
jazyka. A prave rekonstrukciou tohto kontextu sa zobera historicko-kriticka metdda.

Stane sa to zrejmé vtedy, ked sa zamierame na autorov, ktori zili v inom ¢asovom obdobi
a pouzivali vo svojej interpretacii vyrazu ,Bozi obraz“ uplne odlisny slovnik. Takychto
autorov je nepreberné mnozstvo. Dany problém budem ilustrovat na — podla mna - dvoch
najvyznamnejsich systematickych teoldgoch zapadnej tradicie, a to Tomasovi Akvinskom
a Karlovi Barthovi. Obaja ponukaju vyklad, ktory na jednej strane vychadza z biblického
textu, ale na druhej strane sa v nom pouzivaju pojmy, ktoré boli relevantné v ich dobe.
Mozno ich preto zaradit do dejin recepcie. Inymi slovami, interpretuju prislusné pasaze
Starej zmluvy/Hebrejskej biblie v zhode so svojimi novymi koncepciami v uplne odliSnom
kontexte.

6. Priklady neskorsej recepcie vyrazu ,,BoZi obraz*:
Tomas Akvinsky a Karl Barth

Toma$ Akvinsky sa zaobera u¢enim o imago Dei v Teologickej sume, a to najmé v otazke
93.'% Tvrdji, ze o ¢loveku hovorime, Ze je stvoreny k obrazu Boziemu kvoli svojej intelektovej
prirodzenosti, pricom je stvoreny k obrazu Boziemu
»[...] pfedev§im v tom, v ¢em miize Boha intelektova prirozenost nejvice napodobit.
Intelektova prirozenost véak napodobuje Boha nejvice v tom, ze Biith chape a miluje
sam sebe.“!”

1SMARMOR. The Language of Law...,s. 19, 115 -117.

1S, Thomas Aquinatis Opera omnia iussu impensaque Leonis XIII P. M. edita, t 5: Pars prima theologiae, Ex
Typographia Polyglotta S.C. de Propaganda Fide, Romae, 1889. Casti (STh I, q. 90-102), ktoré tvoria relevantny
kontext pre vyklad terminu imago Dei u Akvinského, prelozil a spolu s ivodnou §tidiou a poznamkami vydal
Toma$ Machula: AKVINSKY, Tomés. O stvoreni clovéka v Teologické sumé. Ceské Budéjovice: Krystal OP, 2021.
Blizgie k Akvinskému pozri napriklad MACHULA, Toma$. Tomds a jeho sumy. 2. vyddni. Ceské Budéjovice:
Nakladatelstvi Jihoceské univerzity v Ceskych Budéjovicich, 2020; KENNY, Anthony. Tomds Akvinsky. Praha:
Oikoymenh, 1993; VOLEK, Peter. Teologickd suma Tomdsa Akvinského I, 1-13. Uvod a komentdr k otdzkam prvej
knihy 1-13. Trnava: Spolok svdtého Vojtecha, 2017; VOLEK, Peter. Filozofia ¢lovéka podla Tomdsa Akvinského.
Ruzomberok: Katolicka univerzita, 2003. Pozri tiez DAVIES, Brian. Thomas Aquinas’s Summa Theologiae.
A Guide & Commentary. Oxford: Oxford Press, 2014, s. 147-150.

708Th 1, q.93, a. 4. Citované podla AKVINSKY. O stvofeni clovéka v Teologické sumé..., s. 78.
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Akvinsky sa nazdava, Ze pokial ide o primdrny vyznam toho, v ¢om tkvie obraz Bozi, ¢ize
v intelektudlnej prirodzenosti, tak v tomto zmysle sa obraz Bozi nachadza ako v muzovi, tak
aj v Zene.
»Proto Gn 1 po slovech ,,stvoril ho', tj ¢lovéka ,,k obrazu Bozimu®, dodava: ,,jako muze
a zenu je stvoril,“ a fikd v mnozném disle ,,stvoril je®, jak uvadi Augustin, aby bylo
jasné, ze nejsou obé pohlavi spojend v jednom jedinci.“!”!
Lenze na druhej strane Akvinsky uvadza:

»Sekundarné vsak je obraz Bozi v muzi zpiisobem, ktery v Zene neni, nebot muz je
vychodiskem i cilem Zeny, podobné jako je Btih vychodiskem a cilem celého stvoreni.
Proto kdyz Apostol pravil, Ze ,muz je obrazem Bozim, kdezto zena je obrazem muze®,
ukazuje smysl tohoto vyroku tim, co dodavé: ,vzdyt muz neni z Zeny, nybrz Zena
z muze. Muz prece nebyl stvofen pro Zenu, ale Zena pro muze.““!”>

Samozrejme, Ze v tejto suvislosti je mozné si polozit otazku, ktora sa tyka postavenia medzi
muzom a Zenou. Nazdavam sa, ze Akvinsky je vo svojej odpovedi na tuto otazku pomerne
nejednoznacny.'”?

Akvinsky vsak konzistentne trva na tom, Ze obraz Bozi sa v ¢loveku nachadza len v jeho
mysli. Podla jeho nazoru, sa vo vSetkych stvoreniach nachadza nejaka Bozia podoba (Dei
simulitudo), ale iba v rozumnom stvoreni (creatura rationalis) sa nachadza tato podoba
prostrednictvom obrazu (per modum imaginis), napr. okrem cloveka aj v anjeloch. Bozia
podoba sa v ostatnych stvoreniach nachadza len prostrednictvom stopy (per modum vestigii).
To, Ze Bozi obraz sa v rozumnom stvoreni nachadza iba v jeho mysli, neznamena, ze ide
o celého ¢loveka. Ak ma totiz rozumné stvorenie okrem mysli aj iné ¢asti, tak Bozia podoba
sa v tychto castiach nachédza len prostrednictvom stopy. Cize v ¢loveku sa Bozia podoba
nachadza ako obraz len v mysli, pri¢com v inych jeho castiach sa nachadza ako stopa.'”*

Karl Barth vo svojej Die Kirchliche Dogmatik'” s tymto nazorom Tomésa Akvinského
zasadne nesthlasi. Tvrdi, Ze vyznam vyroku o bohoobraznosti c¢loveka, ktory je dany
bezprostrednym kontextom Gn 1, 26, netkvie v tom, ze bohoobraznost je nejaka vlastnost,
ktora sa nachadza niekde v ¢loveku, resp. v jeho mysli. Nema vobec zmysel pytat sa, v akych
konkrétnych vlastnostiach alebo spravani cloveka moze spocivat. Nespociva v nicom, ¢im
clovek je alebo ¢o robi. Podla Bartha tkvie v tom, Ze je Bozim stvorenim, ktorého Boh stvoril
ako svoj obraz, naprotivok, ako svojho skuto¢ného partnera.

18Th 1, q.93, a. 4, ad 1. Citované podla AKVINSKY. O stvofeni cloveka v Teologické sumé..., s. 78.

28Th 1, .93, a. 4, ad 1. Citované podla AKVINSKY. O stvofeni cloveka v Teologické sumeé..., s. 78.

173 Pozri ale blizs§ie napr. MACHULA, Tomas. Jako muze a zenu je stvoril. In AKVINSKY, Tomés. O stvoreni
loveka v Teologické sumé. Ceské Budéjovice: Krystal OP, 2021.

74Blizsie pozri STh I..., q. 93, a. 6.

7 BARTH, Karl. Die Kirchliche Dogmatik. Dritter Band. Die Lehre von der Schopfung. Erster Teil. Zollikon,
Ziirich: Evangelischer Verlag AG., 1945. Vyslo aj anglicky BARTH, Karl. Church Dogmatics I1I/1. The Doctrine
of the Creation, Part I. BROMILEY, Goeffrey W. TORRANCE, Thomas F. (eds.). London, New York: T&T Clark,
2009. = [KD III/1 (IIL. Band, 1. Teil), Die Lehre von der Schopfung, 1945. Anglicky CD IIL1: The Doctrine of
the Creation, 2009]. Bliz$ie pozri v STEFAN, Jan. Karl Barth a ti druzi. Brno: Centrum pro studium demokracie
a kultury, 2005.
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»10 bol totiz Bozi ciel a zamer, ked ho stvoril; chcel, aby existovala taka bytost, ktora
by mu bola v celej svojej ne-bozskosti, a teda inakosti, skutocnym partnerom, ktord
by bola schopna s nim vyjednavat a uzatvarat zmluvy, ktorej by teda jeho vlastna,
bozska forma Zivota nebola cudzia, ale ktora by naopak v stvorenom opakovani,
ako vyobrazenie (Abbild) a napodobenina (Nachbild), mohla byt zo svojej strany
nositelkou jeho bozskej formy Zivota.“'’¢

Z pohladu nadrtnutej interpretacie bohoobraznosti preto nemusi byt - podla Bartha -
vobec zardzajice, ze v Gn 1 nenachddzame ziadnu konkrétnu zmienku ,0 osobitnych
intelektualnych a moralnych dispoziciach a moznostiach ¢loveka, o jeho rozume [...].“V”” Je
to celkom pochopitelné. Skutocnost, Ze clovek sa nachadza v slobodnej distinkcii k Bohu
a vo vztahu k Bohu, resp. v prirodzenom spolocenstve s Bohom, nespociva v niecom, ,,¢o
ho odlisuje od zvierata, ale v niecom, co ma formalne spolo¢né so zvieratom, totizto v tom,
ze ho Boh stvoril ako muza a zenu.“'”® Podla Bartha je klu¢ové, Ze stvorenie ¢loveka na Bozi
obraz mozno vyznamovo vymedzit ako ,,stvorenie ako muza a zenu®

Vsetko ostatné, ¢o sa hovori o ¢loveku, Ze mé vladnut nad svetom zvierat a nad zemou,
ze aj on je pozehnany pri uplatiovani svojich sexudlnych sil, ale aj pri uplatiiovani
tohto svojho panstva, ze svet rastlin je mu prideleny na vyzivu, sa vztahuje na tento
plural: je muz a Zena. A prave tato pluralita, jeho sexualna/pohlavna diferenciacia
(geschlechtliche Differenzierung), je to, ¢o ma formdlne spolo¢né so zvieratom. Co
ho odlisuje od zvierata? Podla Gn 1 nepochybne len tolko: ze prave tato sexualna/
pohlavna diferencidcia je jedind, v ktorej je ¢lovek stvoreny, Ze neprichddza do avahy
stvorenie a existencia ¢loveka v skupinach a druhoch, v rasach, narodoch a podobne:
ziadny iny skutoc¢ny rozdiel a ziadny iny skuto¢ny vztah ako prave vztah cloveka
k ¢cloveku a vo svojej najpovodnejsej a najkonkrétnejsej podobe tento rozdiel a vztah:
muza k Zene, zeny k muzovi.“'”?

Barth sa nazdava, ze clovek moze byt a bude v kazdom pripade ¢lovekom pred Bohom
a pred svojim partnerom len v tom zmysle, Ze je muzom vo vztahu k Zene a Zenou vo vztahu
k muzovi. Tym, ze je ¢lovek jednym alebo druhym, je ¢lovekom. Tymto a ni¢im inym sa
¢lovek odlisuje od zvierata. Boh ho stvoril ako svojho partnera, ako muza a Zenu.

»10, Ze je stvoreny ako muz a Zena, bude velkou paradigmou vsetkého, ¢o sa bude diat
medzi nim a Bohom, ale aj vietkého, ¢o sa bude diat medzi nim a jeho partnerom.
Takze to, Ze je stvoreny a existuje ako muz a zena, sa ukaze nielen ako vyobrazenie
(Abbild) a napodobenina (Nachbild) svojho Stvoritela ako takého, ale zaroven ako
predobraz (Vorbild) dejin zmluvy a spasy, ktoré sa uskuto¢nia medzi nim a jeho
Stvoritelom. Boh bude vo vsetkych svojich buducich reciach a ¢inoch vyznavat, ze
stvoril ¢loveka ako muza a zenu, a teda na svoj pravzor (in seinem Urbild), podla
svojho predobrazu (nach seinem Vorbild).“'*

"KDIII/I...,s.207; CDIIL1...,s.183.
"KDIII/I...,s.208; CDIII1...,s. 183.
YSKDII/I...,s.208; CDIL1...,s. 184.
"WRKDII/I...,s.208; CDIIL1...,s. 184.
WRDII/I...,s.209; CDIIL1..., s. 185.
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Barth sa nazdava, Ze rozhodne sa nedé z vyroku o bohoobraznosti v Gn 1 a jeho kontextu
odvodit zaver, Ze ju ¢lovek stratil v dosledku padu, ¢i uz ¢iasto¢ne alebo uplne, formélne
alebo materialne.'®' Podla Bartha sa pri stvoreni cloveka nestratil Bozi zdmer a s nim spojené
zas[ibenie a prislub, ¢o dokazuje skuto¢nost, ze dejiny spolocenstva a komunikdcie Boha
s ¢lovekom nie su padom ukoncené, ale ,,presnejsie povedané, prave zacinaju [...]. Boh sa
priznava k svoju zdmeru s nim tym, ze ho oslovuje ako Ty a robi ho zodpovednym ako Ja a Ze
aj ludia musia stat a padat spolo¢ne ako Ja a Ty, ako muz a Zena.“'*?

I ked sa stala tato Barthova interpretacia velmi vplyvna, polemizujt s jeho zdvermi mnohi
systematicki teolégovia'® a biblisti. Barth sa nazdaval, Ze jeho systematicky vyklad je zalozeny
na texte a pdvodnom vyzname v nom pouzitych vyrazov. Vynalozil pritom velké usilie, aby
to demonstroval.'®* Niet divu, Ze jeho interpretaciu si osvojilo mnoho starozmluvnikov.
Lenze zda sa, ze Barth sa v tomto bode mylil a jeho vyklad je skor ukdzkou toho, ako sa
zmieSava praca systematika a biblistu.

Napriklad uz spomenuty Westermann svoju tézu, Ze vyrok o stvoreni ¢loveka k Boziemu
obrazuv Gn 1, 26n

»nevypoveda o cloveku, ale o Bozom konani.“'® [..] ,Ide o blizSie urcenie
stvoritelského konania, ktoré znamend umoznenie diania medzi Bohom a ¢lovekom,

ale nie o vlastnost ¢loveka samotného!#

zdovodnuje na zdklade formalne-kritickych a tradi¢no-historickych argumentov, ktoré
sa tykaju odlisného povodu Gn 1, 26-30 a knazského opisu stvorenia sveta bez cloveka,
zaroven vsak tvrdi, Ze na zaklade tychto uvah dospieva k podobnému chépaniu imago Dei
ako Barth. Presnejsie hoci sa predtym snazil obsirne ukazat, ze Barthova interpretacia nie
je tplné nova,'” napokon predklada svoju interpretaciu ako spravnu verziu barthianskeho
vykladu. Je zrejmé, ze tato Westermannova interpretacia moze byt opravnene pokladana za
anachronizmus.'®

Explicitne to vyjadrila starozmluvnicka Phyllis Birdova, ktord kritizuje Bartha za tento jeho
pristup. Vo svojom kritickom skiimani vztahu medzi textovo-kritickymi, resp. exegetickymi
a systematickymi interpretaciami, ktoré sa zaoberaju vyrokom Gn 1, 26-28, ilustruje
problém zrutenia rozdielu medzi historickymi a systematickymi tulohami vykladu tak, ze
odkazuje prave na pasaze z vplyvného pojednania o imago Dei u Karla Bartha.'® Konstatuje

WIKDIII/I...,s.224-225; CD IIL. ..., s. 198.

W KDII/I...,s.225 CDIILI..., 5. 198.

183 Pozri napr. BRUNNER, Emil. Dogmatik: Band II. Ziirich: Theologische Verlag, 1975.
WKDII/I...,s. 216nn.

IBSWESTERMANN. Genesis 1-11..., s. 214.

186 WESTERMANN. Genesis 1-11...,s. 217.

B7WESTERMANN. Genesis 1-11..., 5. 207-209.

18 Tento nazor zastava napr. aj Cesky starozmluvnik Jan Riickl, ktorého formuldcie z e-mailovej komunikacie som
prebral do textu.

1 BIRD, Phyllis A. “Male and Female He Created Them™: Gen 1:27b in the Context of the Priestly Account of
Creation. Harvard Theological Review, 1981, ro¢. 74, ¢. 2, s. 131.
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pritom, ze napriek tomu, ze sa Barth odvolava na biblicky text ako na svoj primarny zdroj,
nedokazal rozoznat jeho antropoldgiu - a teoldgiu - a predlozil
»iba novu a putavu varidciu klasickej troji¢nej interpretdcie, interpretacie, ktord sa
vyznacuje vyrazne modernym ponatim vztahu ,Ja — Ty ktory je cudzi myslienke
a intencii starovekého autora vo véetkych troch bodoch jeho aplikacie (Boh vo vztahu
v ramci bozstva, ludstvo vo vztahu medzi pohlaviami a Boh a fudstvo vo vzdjomnom
vztahu). Na najzakladnejSej trovni Barthova exegéza nerozumie gramatike viet,
s ktorymi tak domyselne manipuluje.“!*°

K tomuto jej ndzoru sa priklana aj starozmluvnik Andreas Schiile, ktory ho rozvija dalej

a aplikuje ho aj na iné interpretdcie.
»Tato interpretacia ovplyvnila aj exegézu a to nielen prostrednictvom explicitného
odkazu na Bartha, [...] prevladla téza [...], Ze pojem obrazu z Gn 1, 26 a nasl.
treba v zasade chapat ako vztahovy pojem. Ako jeho obraz je ¢lovek postaveny do
jedine¢ného vztahu s Bohom, a potom uz len zostava objasnit povahu a kvalitu
tohto vztahu. Namiesto protikladu Ja a Ty sa tento vztah zvyc¢ajne chape ako funk¢na
reprezentacia (funktionale Reprisentation). Boh poveruje cloveka ako svoj obraz
ulohou reprezentovat ho ako vladcu.“*!

Schiile poklada Birdovej hermeneuticky pristup za prelomovy, pretoze ,upozoriuje na
skutocnost, Ze imago Dei — chapané ako metaforicky pojem - nas prakticky vyzyva k tomu,
aby sme ho naplnili velmi odli$nymi obsahmi, ¢o je, samozrejme, prave pritazlivost imago
pojmov (des Imago-Konzepts).“!* Podla Schiileho Birdovej kritika nema za ciel spochybnit
systematicko-teologicka spravnost takych vyrokov, ako su tie Barthove, ale skor ich
exegetickd vhodnost vzhladom na sporny text 1. kapitoly Gn.'*

Na priklade Karla Bartha sa da pekne vidiet, ako sa hladanie pévodného vyznamu pouzitych
vyrazov moze prelinat's dejinami recepcie. Bartha jeho usilie pri hladani pévodného vyznamu
vyrazu ,imago Dei” priviedlo k tomu, Ze ho interpretoval skor v zhode s jeho vlastnou novou
koncepciou, ktora vychadzala z dialektickej teoldgie, a nie v zhode s koncepciou, ktora bola
aktualna v Case a v kontexte pisatelov Knazského spisu. To isté je rovnako dobre viditelné aj
v pripade Tomasa Akvinského, ktorého tivahy o imago Dei maju blizsie k Aristotelovej nauke
o dusi nez k uvazovaniu zidovskych pisarov polemizujucich s blizkovychodnou kralovskou
ideoldgiou. Tieto skuto¢nosti treba mat na pamiti, ak by sme chceli z biblickych pasazi,
ktoré sa tykaju terminu imago Dei, odvodzovat prilis silné zavery v oblasti politiky a prava.'**

190 BIRD. “Male and Female He Created Them”..., s. 132.

1 SCHULE, Andreas. Der Prolog der hebrdischen Bibel: Der literar- und theologiegeschichtliche Diskurs der
Urgeschichte (Genesis 1-11). Ziirich: Theologischer Verlag Ziirich, 2006, s. 84.

192GCHULE. Der Prolog der hebrdiischen Bibel..., s. 85.

193 SCHULE. Der Prolog der hebrdiischen Bibel..., s. 85.

194 K problematike bliz§ie pozri napriklad v BARTH, Ulrich. Herkunft und Bedeutung des
Menschenwiirdekonzepts. Der Wandel der Gottebenbildlichkeitsvorstellung. In BARTH, Ulrich (ed.). Religion
in der Moderne. Tiibingen: Mohr Siebeck, 2003, s. 345-371; FREVEL, Christian. Gottesbildlichkeit und
Menschenwiirde. Freiheit, Geschopflichkeit und Wiirde des Menschen nach dem Alten Testament. In WAGNER,
Andreas (ed.). Antropologische Aufbriiche. Gottingen: Vandenhoeck & Ruprecht, 2009, s. 255-274. K diskusii
o Tudskych pravach v suvislosti s interpreticou vyrazu ,Bozi obraz* pozri TURCAN, Martin. Ludské prdva
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K tomu, aby sme takéto zavery mohli odvodit, je potrebné urobit dalsie interpretacné
rozhodnutia, ktoré uz véak nemusia byt v zhode s deklarovanym poévodnym vyznamom
textu, ale napriek tomu mozu byt v zhode s ,,vecou®, na ktoru sa v texte odkazuje. Lenze to je
uz praca pre systematika, nie pre interpreta, ktory hlada poévodny vyznam textu.

7. Zaver

Cielom tejto state bolo odpovedat na otazku, ¢i je mozné najst spolo¢ny metodologicky
ramec pre vzajomny dialég medzi tedriou pravnej interpretacie a biblickou hermeneutikou.
Tymto metodologickym ramcom som mal v tvode na mysli urcitd podobu filozofie jazyka,
ktora si nasla uplatnenie v Casti tedrie interpretacie prava. Na priklade diskusii ohladom
pdévodného vyznamu terminu imago Dei som ukazal, ze tuto podobu filozofie jazyka mozno
pouzit v ramci historicko-kritickej met6dy. Nazdavam sa vsak, ze len v obmedzenej miere.'
Hladanie pévodného vyznamu vyrazu ,,Bozi obraz“ nam totiz ukazuje, Ze takyto povodny
vyznam je len sotva rekonstruovatelny. Na jednej stane nachadzame v ramci starozmluvného
badania rozne mozné vymedzenia toho, ¢o by sa mohlo pokladat za pévodny vyznam
vyrazu ,,Bozi obraz®. Na druhej strane je zrejmé, ze nemame k dispozicii Ziadnu pevnu
jazykovt alebo institucionalnu konvenciu, o ktort by sme sa mohli opriet a rozhodnut, ktory
z moznych vyznamov vyrazu ,,Bozi obraz“ je ten spravny. ,,Knazski autori (redaktori), ¢i
uz priamo alebo sprostredkovane, prevzali a adaptovali staroorientalnu predstavu okolitych
kultar o vybranych postavach, predovsetkym kraloch, ako Bozich obrazoch a (postupne/
redakéne?) ju rozvijali, az vytvorili mohutnu konstrukciu.“**® Z tohto nazoru vsak mozno
odvodit nanajvy$ zaver, Ze sa tato polemika o ,,Bozom obraze“ pévodne odohravala vylu¢ne
prostrednictvom blizkovychodnych pojmov, ktorych obsah si autori, resp. redaktori
vhodne upravili a prispdosobili svojim argumenta¢nym ciefom.'” Je zrejmé, Ze tento proces
interpretacie sa nezastavil a dochddza k neustdlej reinterpretacii vyrazu ,Bozi obraz®
Dokladom toho st bohaté dejiny recepcie, ktoré som len naznacil prostrednictvom autorov
ako su Akvinsky a Barth. Je tiez zrejmé, Ze ni¢ nebrani tomu, aby tento proces, ktory sa zacal,
a prebiehal na strankach Starej zmluvy/Hebrejskej biblie, pokracoval aj v suc¢asnosti. Kazdy
si tak moze interpretovat vyraz ,,Bozi obraz® v zhode so svojou oblibenou filozofickou alebo

v kontexte krestanskej teoldgie dnes. Praha: Advent-Orion, 2021; RUSTON, Roger. Human Rights and the Image
of God. London: SCM Press, 2004.

1% Pozri napriklad uplatnenie sémantiky a pragmatiky pri interpretacii vyroku, ze Boh stvoril ¢loveka na svoj

obraz v kontexte diskusii o krvnej pomste v Gn 9, 6, v JANCOVIC. Jozef. Blood Revenge in Light of the Imago
Dei in Genesis 9:6. Its Semantics and Pragmatics. The Biblical Annals, 2020, ro¢. 10, ¢. 2,s. 193.

1 BENKA. Clovek ako Bozi obraz z pohladu Knihy Genezis..., s. 44.

17 Pozri blizéie v SCHULE. Der Prolog der hebrdischen Bibel...; SCHULE, Andreas. Made in the ,Image
of God": The Concepts of Divine Images in Gen 1-3. Zeitschrift fiir die alttestamentliche Wissenschaft, 2005,
ro¢. 117, s. 1-20; SCHELLENBERG, Annette. Humankind as the ‘Image of God’: On the Priestly predication
(Gn 1:26-27; 5:1; 9:6) and its relationship to the ancient Near Eastern understanding of images. Theologische
Zeitschrift, 2009, ro¢. 65, ¢. 2, s. 97-115; SCHELLENBERG, Annete. Der Mensch, das Bild Gottes? Zum Gedanken
einer Sonderstellung des Menschen im Alten Testament und in weiteren altorientalischen Quellen. Zirich: TVZ
Theologischer Verlag, 2011.
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teologickou koncepciou, pricom bude zavisiet od presvedcivosti ponuknutého zdovodnenia,
¢i ostatni budu ochotni prijat jeho interpretaciu vyrazu ,Bozi obraz® ako tu jedint spravnu.
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it must not have the character of a mere gloss, a commentary, a set of partial
notes. It must contain a footnote apparatus, an abstract and a list of keywords.
The recommended length of the discussion post is 30,000 to 70,000 characters,
including spaces.
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This is an unpublished, original, comprehensive text that presents the original
results of the research. It solves a research question, or critically evaluates
and comments on the theory of another author. It must contain a footnote
apparatus, an abstract and a list of keywords. It must not be merely informative
or popularizing. The recommended length of the article is 45,000 to 70,000
characters, including spaces.

All texts must be accompanied by a citation apparatus. The citation standard is
binding for all authors who wish to publish their text in Ratio Publica. With effect
from 2024, this standard is OSCOLA. It is at the discretion of the editors and the
editorial board whether an article will be published. The basis for this decision is the
peer review. All texts published in the journal undergo a double-blind peer review,
in which they are evaluated in terms of their topic, scientific and methodological
background, structure, linguistic and stylistic components.

More information can be found on the website www.iurium.cz/ratio/ratio-publica-
en. On this website you will also find the publication rules and the principles of
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